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your Under-Secretary General for the duration of this conference. This is my third year on
staff at NHSMUN, having previously served as the Assistant Director for the International
Court of Justice (2013), and then as the director of that same committee (2014). Both years I
had an amazing experience, full of incredible delegates and debate. I look forward to making
this year's committees just as wonderful (if not even better!) as last year's.
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Currently I am a junior at Tufts University, majoring in International Relations. As an active
competitor in Latin and Rhythm dance during my time at Tufts, and former captain of the
Tufts University Ballroom Dance Team, after a semester spent studying abroad in Switzerland,
I’m still figuring out what exactly I should be doing with my free time. What has remained
constant is my love of listening to music, eating, and having absurd amounts of fun with my
friends. In high school I was an active MUNer, both participating in conferences as a delegate,
and running a middle school MUN program within my town. That was where I first
discovered how fun it could be to teach Model UN to others – a passion which I follow up on
every day through my work with NHSMUN.
The Specialized Agencies (Specials) provide an experience like no other within the NHSMUN
framework. The committees are smaller and more focused, which allows for greater depth and
detail within debate. Our committees represent some of the most influential and exciting
bodies within the UN, and every topic is important and relevant to the world today. From
historical scenarios, like the revolution in Iran or the creation of modern-day Cameroon, to
current difficulties such as the situation in Ukraine or the land dispute over the Senkaku
Islands, to the fast-paced crises focused on Nigeria and Southeast Asia, every committee in
Specials will expect delegates to look at these scenarios in a new and fresh way.
The staff of NHSMUN works incredibly hard to prepare this conference for all the delegates
who attend it; your directors spent a large part of their summers working on the Background
Guides you have all read in preparation for this week, and your Assistant Directors worked
tirelessly to help them in the months leading up to the conference. On Specials you will have
the unique experience of getting to know your dais pair – use this opportunity well! I know
they are all excited to meet you and get to work with you.
I look forward to meeting you all come March! Until then, good luck with all of your research
and preparation. If you have any questions, please do not hesitate to contact me or anyone else
on staff!
"Special" Regards,
Paula Kates
Under-Secretary General, Specialized Agencies
specials.nhsmun@imuna.org
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Welcome to one of the most special committees at NHSMUN 2015. My name is Zach Hauser,
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Though I hail from Vancouver, Canada, I am currently in my second year at Pomona College,
in much sunnier Southern California. The odd variety of subjects I am studying will certainly
ensure I fulfill my breadth requirements, but are only questionably leading in the direction of
any specific major. Besides classes and NHSMUN, I funnel much of my free time into Mock
Trial, which provides an excellent excuse to travel all around the Southwest and argue loudly
while wearing a suit. I enjoy most activities on the water and can always be enticed to play a
quality game of mini-golf.
On the docket of the Court this year are two territorial disputes, each with historical roots that
stretch centuries into the past. Our contentious case, China v. Japan, concerns the eponymous
states’ claims over the Diaoyu/Senkaku Islands, and will require the Court to delve deep into
the law of territorial acquisition and into each state’s history with the islands. In contrast,
Gibraltar, the subject of our advisory opinion, has been inhabited since antiquity. As a result,
alongside both the United Kingdom’s and Spain’s claims, the Court will need to consider the
Gibraltarians’ claimed right of self-determination. As a court, the ICJ is quite different from
other NHSMUN committees. Our rules of procedure and the format of our final written
decision are unique. Even more important is that you will act as an impartial judge,
representing not the interests and positions of a UN member state, but rather your own
personal views and legal analysis.
This background guide is written to mimic the most important legal documents that would
actually be submitted if these cases were before the real Court, and I hope they will serve you
as a comprehensive introduction to our topics. However, both topics are quite complex, and
for you to have the best possible experience at the conference, you will need to explore them
both beyond what this background guide can provide. I wish you best of luck in your research.
Lastly: I look forward to meeting you all in March! Until then, follow @NHSMUN_ICJ on
Twitter to stay updated on our topics, and please don’t hesitate to email with questions or if I
can help you in any way to navigate the topics, the committee, or NHSMUN itself.
Special regards,
Zach Hauser
Director, International Court of Justice
@NHSMUN_ICJ
icj.nhsmun@imuna.org

National High School Model United Nations 2015
ICJ

TABLE OF CONTENTS
A Note on the NHSMUN Difference .................................................................................................... 1!
A Note on Research and Preparation ..................................................................................................... 3!
Committee History ................................................................................................................................. 4!
Simulation ............................................................................................................................................... 7!
Role of the Delegate .................................................................................................................................................. 7!
Court Procedure......................................................................................................................................................... 7!
Writing a Decision ..................................................................................................................................................... 8!
Topic A: China v. Japan .......................................................................................................................... 9!
Memorial of The People’s Republic of China ........................................................................................................... 9!
Chapter I: Introduction............................................................................................................................................. 9!
Chapter II: Statement of Facts .............................................................................................................................. 10!
Chapter III: Statement of Law............................................................................................................................... 18!
Chapter IV: Submissions ........................................................................................................................................ 20!
Counter-Memorial of Japan ........................................................................................................................................ 21!
Chapter I: Introduction........................................................................................................................................... 21!
Chapter II: Comments on the Chinese Memorial’s Statement of Facts ......................................................... 22!
Chapter III: Additional Facts ................................................................................................................................. 24!
Chapter IV: Statement of Law ............................................................................................................................... 26!
Chapter V: Submissions.......................................................................................................................................... 27!
Topic B: The Status of Gibraltar .......................................................................................................... 28!
Chapter I: Introduction ............................................................................................................................................... 28!
Chapter II: Request For Advisory Opinion ............................................................................................................. 28!
Chapter III: General Assembly Resolution 68/94 .................................................................................................. 29!
Chapter IV: Facts of the Case .................................................................................................................................... 30!
Geography ................................................................................................................................................................ 30!
Dispute Between Spain and United Kingdom .................................................................................................... 31!
History of the Dispute ............................................................................................................................................ 31!
Recent Tensions ....................................................................................................................................................... 34!
Gibraltar as a Non-Self-Governing Territory ..................................................................................................... 35!
Territorial Waters ..................................................................................................................................................... 37!

National High School Model United Nations 2015
ICJ

Chapter IV: Matters for Legal Consideration .......................................................................................................... 39!
Treaty of Utrecht ..................................................................................................................................................... 39!
The Isthmus .............................................................................................................................................................. 40!
Decolonization and the Right of Self-Determination ........................................................................................ 41!
Appendix A: Japan’s Letter to the Court of 15 July 2014....................................................................... 43!
Research and Preparation Questions ................................................................................................... 44!
Topic A .......................................................................................................................................................................... 44!
Topic B .......................................................................................................................................................................... 44!
Important Documents .......................................................................................................................... 46!
Topic A .......................................................................................................................................................................... 46!
Topic B .......................................................................................................................................................................... 46!
Bibliography ......................................................................................................................................... 48!
Committee History and Simulation ........................................................................................................................... 48!
Topic A .......................................................................................................................................................................... 48!
Topic B .......................................................................................................................................................................... 53!

!

National High School Model United Nations 2015
ICJ

A NOTE ON THE NHSMUN DIFFERENCE
Esteemed Faculty and Delegates,
Hello and welcome to NHSMUN 2015! My name is Lily O’Connell, and I am this year’s DirectorGeneral. I hope you are as excited as I am to experience the conference. Our staff has been working
all year to ensure that you have an engaging, educational, and rewarding experience in committee.
NHSMUN strives to assure that the quality of our debate and in-committee interaction is
unmatched. NHSMUN focuses on the educational value of Model UN. We believe that the
experiences in our committee rooms extend skills originally developed in the classroom, and prepare
students to become future leaders. NHSMUN thrives on well-researched, realistic, and diplomatic
debate. We are thrilled with the substantive program for NHSMUN 2015 and look forward to
vibrant discussion and cooperation.
NHSMUN Practices
In order to fulfill our mission, our conference has adopted practices that are key to the continued
tradition of excellence in our committees and the NHSMUN difference.
NHSMUN prohibits the usage of personal electronics during committee in order to ensure that
delegates do not gain an unfair advantage in debate. We feel strongly that the interpersonal
connections made during debate are enhanced by face-to-face communication. Enforcing a strict no
laptops policy also helps us to ensure that all our delegates have an equal opportunity to succeed in
committee.
The Dais is permitted a laptop for the purposes of communicating with respective Under-SecretaryGenerals and other Senior Staff Members as well as attending to administrative needs. The Dais will
only be limited to using their laptops for NHSMUN purposes, and the majority of their focus will be
on the needs of the committee. In addition, we staff a dedicated team in our office to assist in typing
and formatting draft resolutions and working papers so that committee time can be focused on
discussion and compromise.
An additional difference that delegates may notice about NHSMUN is the committee pacing. While
each BG contains two topic selections, NHSMUN committees will strive to have a fruitful
discussion on and produce resolutions on a single topic; prioritizing the quality of discussion over
quantity of topics addressed. In order to respect the gravity of the issues being discussed at our
conference as well as the intellect of our delegates, NHSMUN committees will focus on addressing
one topic in-depth. BGs contain two topics in order to allow delegates to decide what problem
ought to be prioritized, a valuable discussion in and of itself, and to safeguard against the possibility
that an issue will be independently resolved before conference.
NHSMUN uses a set of the Rules of Procedure that is standardized across all IMUNA-brand
conferences. These rules provide a standardized system of operation that is easily translated across
committee or conference lines. While the general structure and flow of committee will be familiar to
any delegate who has previously participated in Model UN, there may be slight procedural
differences from other conferences. All delegates are encouraged to review the Rules of Procedure
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before attending the conference in the Delegate Preparation Guide and are welcome to direct
questions to any member of NHSMUN Staff.
While NHSMUN does distribute awards, we feel that it is crucial to de-emphasize their importance
in comparison to the educational value of Model UN as an activity. NHSMUN seeks to reward
delegations that excel in the arts of compromise and diplomacy. We always prioritize a dedication to
teamwork over solitary achievement. Directors will judge delegates on their ability and willingness to
cooperate with their peers while always maintaining an accurate representation of country policy.
At the core of the NHSMUN philosophy is an emphasis on education and compromise. As such,
we do not distribute awards to individual delegates, with the exception of committees where
students represent their own separate delegation (ICJ and UNSC, for example). Instead, awards will
be distributed to delegations that exhibit excellence across all committees. The awards system is
standardized so as to give equal weight to delegations of all sizes. Awards will also be offered for
schools that demonstrate excellence in research and preparation based on the position papers
submitted by their delegates. Detailed information on the determination of awards at NHSMUN will
be available in the Faculty Preparation Guide and online in November.
As always, I welcome any questions or concerns about the substantive program at NHSMUN 2015
and would be happy to discuss NHSMUN pedagogy with faculty or delegates. It is my sincerest
hope that your experience at NHSMUN 2015 will be challenging and thought provoking.
Best,
Lily O’Connell
Director-General, NHSMUN 2015
dg.nhsmun@imuna.org
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A NOTE ON RESEARCH AND PREPARATION
Delegate preparation is paramount to a successful and exciting National High School Model United
Nations 2015 Conference. We have provided this Background Guide to introduce the topics that
will be discussed in your committee. These papers are designed to give you a description of the
topics and the committee. This Guide is not intended to represent exhaustive research on every
facet of the topics. We encourage and expect each delegate to fully explore the topics and be able to
identify and analyze the intricacies of the issues. Delegates must be prepared to intelligently utilize
their knowledge and apply it to their own country’s policy. You will find that your state has a unique
position on the topics that cannot be substituted by the opinions of another state.
The task of preparing and researching for the conference is challenging, but it can be interesting and
rewarding. We have provided each school with a copy of the Delegation Preparation Guide. The
Guide contains detailed instructions on how to write a position paper and how to effectively
participate in committee sessions. The Guide also gives a synopsis of the types of research materials
and resources available to you and where they can be found.
An essential part of representing a state in an international body is the ability to articulate that state’s
views in writing. Accordingly, it is the policy of NHSMUN to require each delegate (or doubledelegation team) to write position papers. The position papers should clearly outline the country’s
policies on the topic areas to be discussed and what factors contribute to these policies. In addition,
each paper must address the Research and Preparation questions at the end of the committee
Background Guide. Most importantly, the paper must be written from the point of view of the
country you are representing at NHSMUN 2015 and should articulate the policies you will
espouse at the conference. All papers should be typed and double-spaced. The papers will be read by
the director of each committee and returned at the start of the conference with brief comments and
constructive advice.
Each delegation is responsible for sending a copy of their papers to the Director-General via email
on or before January 22, 2015. Please email the entire delegation’s papers at one time to
papers.nhsmun@imuna.org. Complete instructions for online submissions may be found in the
Delegate Preparation Guide and the Faculty Preparation Guide. If delegations are unable to submit
an online version of their position papers, they should contact the Director-General
(dg.nhsmun@imuna.org) as soon as possible to find an alternative form of submission.
Delegations that do not submit position papers to directors or summary statements to the
Director-General will be ineligible for awards.
!
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COMMITTEE HISTORY
The concept of peaceful dispute arbitration at the international level is an idea that has prevailed
throughout history. The birth of modern international arbitration can be traced back to the Jay
Treaty of 1794 signed between the United States and Great Britain. The Jay Treaty created three
commissions composed of American and British nationals to handle disputes between the two
countries unresolved by negotiation. Following the Jay Treaty’s lead, subsequent attempts to further
international dispute arbitration have included the Alabama Claims arbitration of 1872, The Hague
Peace Conference of 1899, and the Permanent Court of Arbitration in 1913.1
At the end of World War I, the international community founded the League of Nations, the first
permanent international security organization with the primary goal of maintaining world peace.
Under Article 14 of the Covenant of the League of Nations, an international court, the Permanent
Court of International Justice (PCIJ) was established. The PCIJ significantly advanced the concept
of international law, as it was the first permanent international judicial body to be governed by its
own Statute and Rules of Procedure. The PCIJ had the powers to provide binding decisions on
disputes between states as well as to give advisory opinions to the League of Nations Council or the
Assembly. The outbreak of World War II in 1939 crippled the PCIJ, which already had suffered
from years of diminished activity. After issuing rulings in 29 contentious cases and 27 advisory
opinions, the PCIJ was dissolved in 1946.2
Following the conclusion of World War II, many international leaders expressed a desire for the
creation of a new international court to arbitrate disputes. At the San Francisco Peace Conference, a
decision was made to create the International Court of Justice (ICJ), which would function similarly
to its predecessor, the PCIJ. However, instead of serving the now defunct League of Nations, the
ICJ would act as the principle judicial organ of the newly formed United Nations (UN). The ICJ’s
primary function is defined in Article 2(3) of the UN Charter, which states, “All members shall settle
their international disputes by peaceful means in such a manner that international peace and security,
and justice, are not endangered.”3 The Statute of the ICJ is included as part of the UN Charter in
Article 92, which states that “the International Court of Justice…shall function in accordance with
the annexed Statute, which is based upon the Statute of the Permanent Court of International
Justice and forms an integral part of the present Charter.”4 Furthermore, all States party to the UN
Charter are automatically party to the ICJ as well.
The ICJ is composed of fifteen judges elected for nine-year terms. The experience and background
of a judge can greatly shape his approach towards cases. Thus, in order to ensure the diversity of
opinions on the Court, no more than one national of any single state can serve on the Court at once.

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 “History,” International Court of Justice, last accessed 16 May 2011, http://www.icj-cij.org/court/index.php?p1=1&p2=1.
2 Dispute Settlement: International Court of Justice, (New York: United Nations Conference on Trade and Development,
2003), accessed 16 May 2011, http://unctad.org/en/Docs/edmmisc232add19_en.pdf.
3 Ibid.
4 “Charter of the United Nations,” United Nations, last accessed 16 May 2011,
http://www.un.org/en/documents/charter/index.shtml.
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It is also customary for the five permanent members of the UN Security Council to each have a spot
on the Court, and for the remaining ten seats to be divided among the UN’s five regional groups.5
With regard to cases, the ICJ has two types of jurisdiction: contentious and advisory. Under
contentious jurisdiction, the ICJ can hear disputes regarding matters of international treaties and
conventions in force, general provisions of law, and international custom. Contentious decisions are
binding and can only be issued between two states. Private entities such as individuals, nongovernmental organizations, and corporations are not covered under the Court’s jurisdiction. The
Court can issue a binding decision if the concerning states have accepted the ICJ’s contentious
jurisdiction in one or more of the following ways:
1. Special Agreement (compromis): After a dispute has arisen, two states can enter into a
bilateral special agreement in which both states agree to have the ICJ hear the dispute.
2. Jurisdictional Clause: Treaties will sometimes have jurisdictional clauses that confer any
disagreement over the treaty’s interpretation or implementation directly to the ICJ. The
Court derives this power from Article 36 of the Statute, which states that its jurisdiction
“comprises all cases which the parties refer to it and all matters specially provided for in the
Charter of the United Nations or in treaties and conventions in force.”6
3. Compulsory Jurisdiction: Article 32(2) of the ICJ Statute, the “Optional Clause,” allows
states to make a unilateral declaration recognizing “as compulsory ipso facto and without
special agreement, in relation to any other state accepting the same obligation, the
jurisdiction of the Court in all legal disputes.”7 States may, at any time, declare that they
accept the Court’s jurisdiction, and thus, when a dispute arises concerning that state, then it
has a legal obligation to respond to the suit. It is important to note that not all states have
accepted the Court’s compulsory jurisdiction and those who have accepted it can do so with
reservation. For example, the United States has accepted the Court’s compulsory jurisdiction
with the “self-judging reservation.” This allows the U.S. to disregard a particular suit if it
deems the Court’s jurisdiction to be not applicable to the case. This is most commonly
exercised when a state decides a suit is of a domestic rather than international character, and
thus domestic jurisdiction applies.
After the Court delivers a judgment on a contentious case, both states are legally bound to
implement the decision. In the event that a state fails to implement the provisions of the judgment,
the Court can bring the matter to the UN Security Council for enforcement.
As for advisory jurisdiction, the ICJ can issue advisory opinions on legal questions if asked to do so
by the UN General Assembly, Security Council, or any other specialized UN Agency. Unlike
contentious rulings, advisory opinions are not binding. This does not mean that advisory opinions
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
5 John R. Crook, “The International Court of Justice and Human Rights,” Northwestern University Journal of International
Human Rights, No. 1 (2004): 7.
6 “Statute of the Court,” International Court of Justice, last accessed 16 May 2011, http://www.icjcij.org/documents/index.php?p1=4&p2=2&p3=0.
7 Ibid., 1.
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do not have any effect. In fact, the consultative nature of advisory opinions makes them widely
respected and often times influential in the decision making of other UN agencies.
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SIMULATION
The International Court of Justice is by nature a highly unique governing body. Although it is an
agency of the United Nations, its procedures and functions are distinctive, as required in order to
perform its judicial functions. Accordingly, the ICJ at the NHSMUN conference functions unlike
any other committee. The most significant difference is the ICJ’s responsibility to agree on one
decision, as opposed to produce a variety of resolutions. The Court’s rules and procedures work to
create an atmosphere that promotes discussion and compromise, allowing the Judges to reach a
comprehensive single decision.
Role of the Delegate
Delegates on the ICJ represent Justices of the Court. They do not represent a country or any specific
policy; instead, their opinions are based solely on their own legal experience and moral compass.
Although Justices are chosen from a variety of countries in order to promote objectivity, they do not
make decisions based on their country’s policies. They are appointed to the Court as independent
bodies, separate from any specific legal policy or national agenda. This means that it is possible for a
Justice to make a decision that is contrary to his homeland’s legal policies or moral practices. As
Justices of the Court at NHSMUN, delegates are expected to make decisions based on their own
belief system, not that of a specific country. This allows for a more objective decision on matters of
international law.
Because the Court writes one final decision, it is crucial that all justices participate in discussion and
debate. There is no formal Speakers’ List in the ICJ, and communication between justices is
conducted much like everyday conversation. If some justices are not participating, the Court may
choose to voice their opinions round robin style, ensuring that everyone’s ideas are heard. This
requires that all justices enter committee well prepared because everyone’s knowledge affects the
Court’s ability to make a decision as a whole.
In making a decision, it is also important that delegates understand the types and applicability of
international law. To this end, international law consists of both customary law and codified law, and
it is crucial that both are understood. In addition to the written law that is specific to the cases, it is
important that delegates also familiarize themselves with the customary law of the countries
involved. Additionally, delegates should pay attention to the codified law that is specific to each
country to supplement the international law that binds both states.
Court Procedure
The Court has to address two types of cases: advisory opinions and contentious cases. Although the
format of the two cases is very different in the Background Guide, the deliberation of the conflicts
in committee will be very similar.
The first thing that needs to be done in committee is the setting of the agenda. This will be done
through a brief discussion among the delegates and will be followed by a vote to set the order in
which the two topics will be debated. In the discussion, it is important for delegates to consider the
following:
-7-
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·
·

Which topic is timelier?
Which topic is more interesting to the justices at present?
Which case will result in a more effective decision?

After delegates set the agenda, justices will each be given the opportunity to voice their initial
opinion on the verdict of the cases. After each person expresses his or her views and justifies it with
factual background, committee will move into formal deliberation. However, delegates are more
than welcome to change their opinion over the course of the deliberation and do not need to feel
tied to their initial opinion.
The Court’s formal deliberations do not proceed like those of any other committee; instead,
discussions in the Court are done through a semi-permanent moderated caucus. There is no formal
Speakers’ List and no set speaking time. The Dais will call on individual justices to speak and may
regulate the speaker’s time if it is inhibiting others from voicing their opinions. Additionally, the
Dais may decide to create a sub-agenda in which specific legal topics or questions of the conflict are
outlined in order to format and organize the final Court decision.
When it becomes clear that justices are coming to an agreement, committee will move into an unmoderated caucus in order to draft the decision. If it becomes apparent during the un-moderated
caucus that the Court has not actually come to a consensus, the justices may use the un-moderated
caucus to discuss their differing opinions or move back into the moderated caucus forum with
discussion moderated by the Dais.
In addition to general discussion among the Justices about the facts of the case, the Court will also
be presented with witnesses or official representatives. They will give a short speech about their
experience and knowledge of the question, and then justices will have time to discuss the
presentation after the visitors leave committee. There is also potential to ask questions of the
visitors, and this will be done either orally or in writing as determined by the Dais.
When the Court’s decision is written and finalized, there will be a formal vote to decide whether or
not to pass the decision.
Writing a Decision
Although the Court’s views are represented as one final decision, every justice’s opinion is included
within it. The majority opinion will reflect the reasoning of the majority of the justices. A concurring
opinion will represent the views of those justices who although agree with the conclusion of the
majority, do so for different reasons. The dissenting opinion will reflect the opinion of those justices
who disagree with the final decision of the Court.
Although there is room for all three types of opinions in the final decision, it does not mean that all
three types of opinions have to or will be present in each decision. It is possible that all justices will
agree, and consequently, the decision will consist only of a majority opinion. There is never any
pressure to side with the majority, and it is encouraged that all justices maintain their own views and
do so with legitimate reasoning.
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TOPIC A: CHINA V. JAPAN
MEMORIAL OF THE PEOPLE’S REPUBLIC OF CHINA
Chapter I: Introduction
1.1
The People’s Republic of China instituted proceedings against the State of Japan in an
application submitted to the International Court of Justice at The Hague on 1 July 2014, in
the matter of China v. Japan (Diaoyu/Senkaku Islands).
1.2

This Memorial, filed pursuant to Article 45 (1) of the Rules of Court of the International
Court of Justice, constitutes a request for the International Court of Justice to review the
matter of the Diaoyu Islands in order to declare and confirm that sovereignty thereover lies
with the People’s Republic of China.

1.3

In this Memorial:
1.3.1

The People’s Republic of China will hereinafter be referred to as China. The
designation of China will be applied equally to the predecessor states of the People’s
Republic (see § 2.1).

1.3.2

The State of Japan will hereinafter be referred to as Japan.

1.3.3

The International Court of Justice will hereinafter be referred to as the Court.

1.3.4

The Diaoyu Islands, named the “Senkaku Islands” by Japan and occasionally referred
to as the “Pinnacle Islands” in English, will be exclusively referred to as the Diaoyu
Islands (
).

1.4

In this Memorial, China will demonstrate that the Diaoyu Islands are the sovereign territory
of China, and that Japan’s activities involving the islands are illegal under international law.

1.5

China is a Member of the United Nations, and, pursuant to Article 93 (1) of the United
Nations Charter, therefore party to the Statute of the Court. Pursuant to Article 35 (1) of the
Statute of the Court, China is consequently entitled to bring a dispute under international law
before the Court.

1.6

China accepts the exclusive jurisdiction of the Court to issue a binding judgment strictly and
solely in the matter of this case.

1.7

In its application to the Court of 1 July 2014, pursuant to Article 38 (5) of the Rules of the
Court, China proposed to found the jurisdiction of the Court in the matter of this case upon
the consent of Japan thereto yet to be given. Japan’s letter to the Court of 15 July 2014
manifesting said consent, annexed to this Memorial, formalizes the conferral of jurisdiction
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on the Court in virtue of the rule of forum prorogatum, which allows the Court to exercise
jurisdiction established by consent after the initial institution of proceedings.8
1.8

Pursuant to Article 49 (1) of the Rules of the Court, in addition to this introductory chapter,
this Memorial is divided into the following sections:
1.8.1

Chapter II comprises a statement of the facts relevant to this case.

1.8.2

Chapter III comprises a statement of law, wherein China will argue its claims as
outlined in § 1.4.

1.8.3

Chapter IV formally sets forth the submissions of China to the Court.

1.8.4

Annex I reproduces Japan’s letter of 15 July 2014 establishing the jurisdiction of the
Court to rule on this case (see § 1.7).

Chapter II: Statement of Facts
2.1
The People’s Republic of China was proclaimed in October 1949, is internationally
recognized as the “only legitimate representatives of China to the United Nations,” and is
the successor state of the Republic of China that existed between 1912 and 1949, of the
Empire of the Great Qing of 1644 to 1912, and of the dynasties that preceded the Qing.9
Geography
2.2
The Diaoyu Islands are a group of eight small islands in the East China Sea, all currently
uninhabited.10
2.2.1

The largest is approximately four square kilometers in area.11

2.2.2

Generally, the three smallest features, which are all under 0.1 square kilometers in
area, are considered rocks rather than islands.12

2.2.3

The islands lie a little over 100 nautical miles northeast of Taiwan and 200 nautical
miles east of the Chinese mainland.13

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
8 "Basis of the Court’s Jurisdiction,” International Court of Justice, accessed 28 August 2014, www.icjcij.org/jurisdiction/index.php?p1=5&p2=1&p3=2.
9 A/RES/2758 (XXVI), “Restoration of the Lawful Rights of the People’s Republic of China in the United Nations,” 25
October 1971, accessed 28 August 2014, www.undocs.org/A/RES/2758(XXVI).
10 “How Uninhabited Islands Soured China-Japan Ties,” BBC News, 24 April 2014, accessed 28 August 2014,
www.bbc.com/news/world-asia-pacific-11341139.
11 Steven Wei Su, “The Territorial Dispute over the Tiaoyu/Senkaku Islands: An Update,” Ocean Development and
International Law, No. 36 (2005): 46, accessed 28 August 2014, dx.doi.org/10.1080/00908320590904948.
12 Ibid., 46.
13 Carlos Ramos-Mrosovsky, “International Law’s Unhelpful Role in the Senkaku Islands,” University of Pennsylvania
Journal of International Law Vol. 29, No. 4 (2007): 903, accessed 28 August 2014,
scholarship.law.upenn.edu/jil/vol29/iss4/2/; “The Senkaku Islands Dispute: Oil Under Troubled Waters?” Central
Intelligence Agency, May 1971, accessed 28 August 2014, cryptome.org/2013/07/guccifer-cia-senkaku.pdf, 2.
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2.2.4
2.3

The islands form part of a chain of islands, extending from Taiwan, that lie on
China’s continental shelf.14

The Diaoyu Islands are referred to as the “Senkaku Islands” by Japan.
2.3.1

They are situated over 200 nautical miles from Naha, the capital of Japan’s Okinawa
prefecture, and approximately 500 nautical miles from the Japanese mainland.15

2.3.2

The islands are separated from Japan’s Ryukyu Islands by the deep Okinawa
Trough.16

2.3.3

Notwithstanding the above, Japan speciously claims sovereignty over the islands and
assigns them to its Okinawa Prefecture.

History
2.4
China was the first state to discover and name the Diaoyu Islands, which were recorded in
nautical manuals at least as early as the fourteenth or fifteenth centuries.17
2.4.1

Chinese fishermen have plied the islands’ waters for generations.18

2.4.2

For centuries, Chinese government officials travelling to the Ryukyu Kingdom or
even on to Japan would use the same known route, which involved using the Diaoyu
Islands as a navigational waypoint.19

2.4.3

When the threat of the wokou pirates of the sixteenth century necessitated a
significant Chinese coastal defense system, the Diaoyu Islands were incorporated
into naval patrol areas.20

2.4.4

Additionally, the islands are a source of the medicinal herb statice arbuscula, and in fact
an imperial edict of 1893 deeded the islands to a prominent pharmaceutical house
that had presented a sample to the Dowager Empress.21

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
14 Tao Cheng, “The Sino-Japanese Dispute over the Tiao-yu-tai (Senkaku) Islands and the Law of Territorial
Acquisition,” Virginia Journal of International Law Vol. 14, No. 2 (1973): 221, accessed 28 August 2014,
heinonline.org/HOL/Page?handle=hein.journals/vajint14&div=17#231.
15 “The Senkaku Islands Dispute: Oil Under Troubled Waters?”, 2.
16 Zhongqi Pan, “Sino-Japanese Dispute over the Diaoyu/Senkaku Islands: The Pending Controversy from the Chinese
Perspective,” Journal of Chinese Political Science Vol. 12, No. 1 (2007): 84, accessed 28 August 2014,
link.springer.com/article/10.1007%2Fs11366-007-9002-6; Carlos Ramos-Mrosovsky, “International Law’s Unhelpful
Role in the Senkaku Islands,” 913.
17 “Diaoyu Dao, an Inherent Territory of China,” State Council Information Office, September 2012, accessed 28 August
2014, www.gov.cn/english/official/2012-09/25/content_2232763.htm.
18 Ibid.; Tao Cheng, “The Sino-Japanese Dispute over the Tiao-yu-tai (Senkaku) Islands,” 258.
19 Ibid., 254-256; “Diaoyu Dao, an Inherent Territory of China.”
20 Tao Cheng, “The Sino-Japanese Dispute over the Tiao-yu-tai (Senkaku) Islands,” 256.
21 Ibid., 257; Zhongqi Pan, “Sino-Japanese Dispute over the Diaoyu/Senkaku Islands,” 77.
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2.5

In the nineteenth century, the Empire of Japan adopted a strongly militaristic expansionist
policy, leading to the First Sino-Japanese War of 1894-1895.22 At the end of that war, China
was forced to accept the Treaty of Shimonoseki, which ceded significant Chinese territory to
Japan. Although on account of their small size the Diaoyu Islands are not specifically
mentioned in the Treaty of Shimonoseki, the relevant portion reads:23
China cedes to Japan . . . (b) the island of Formosa [Taiwan], together with all islands
appertaining or belonging to the said island of Formosa.24

2.6

2.7

Japan speciously claims to have peacefully annexed the Diaoyu Islands by its Cabinet
Decision of January 1895, after surveying the islands and determining them to be
unclaimed.25 However, several features of the circumstances surrounding Japan’s purported
annexation are relevant to this case:
2.6.1

The purported annexation occurred several months before the Treaty of
Shimonoseki ended the war between Japan and China. In the context of a war of
conquest by Japan against China, it is difficult to see how a peaceful annexation of
the islands as unclaimed territory could have taken place.26

2.6.2

Additionally, as China lost the war and was forced to cede territories including the
entire island of Taiwan, it was not in a position to effectively protest Japan’s
annexation of the Diaoyu Islands.27

2.6.3

From the initial surveys of the Diaoyu Islands by Japan, which were conducted in
secret, to the Cabinet decision that purported to formalize their annexation, which
was promulgated in secret, nothing regarding the purported annexation was
publicized by Japan.28 This further limited China’s awareness of and ability to protest
Japan’s actions.

Furthermore, documentary evidence suggests that the Japanese government was in fact
aware of China’s sovereignty over the Diaoyu Islands during its purported annexation
thereof.
2.7.1

The secrecy surrounding the annexation (see § 2.6.3) itself suggests Japan’s awareness
of China’s title to the islands.

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Caleb Wan, “Security Flashpoint: International Law and the Islands Dispute in the Far East,” New Zealand Postgraduate
Law E-Journal No. 2 (2005): 14, accessed 28 August 2014,
cdn.auckland.ac.nz/assets/nzpglejournal/Subscribe/Documents/2005-2/1%20Caleb's%20Final.pdf.
23 Zhongqi Pan, “Sino-Japanese Dispute over the Diaoyu/Senkaku Islands,” 81.
24 “Treaty of Shimonoseki,” Taiwan Documents Project, 8 May 1895, accessed 28 August 2014,
www.taiwandocuments.org/shimonoseki01.htm.
25 “Situation of the Senkaku Islands,” Ministry of Foreign Affairs of Japan, accessed 28 August 2014,
www.mofa.go.jp/a_o/c_m1/senkaku/page1we_000010.html.
26 Zhongqi Pan, “Sino-Japanese Dispute over the Diaoyu/Senkaku Islands,” 81.
27 Ibid., 78.
28 “Diaoyu Dao, an Inherent Territory of China.”
22
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2.8

2.7.2

A secret report from the Japanese governor of Okinawa prefecture shows that Japan
was aware of the Diaoyu Islands’ Chinese names, inclusions in imperial records, and
navigational use by seafaring Chinese officials.29

2.7.3

A letter from Japan’s Foreign Minister to its Interior Minister expressed the former’s
worry over any “open moves” by Japan “alert[ing] the Qing imperial court” to their
intentions to place sovereignty markers on the islands.30

2.7.4

Japan only actually moved to annex the islands once China lost any chance of victory
in the war when Lushun (Port Arthur) was seized.31

After the defeat of Japan in World War II, the 1951 Treaty of San Francisco (which did not
include China) placed Japan’s Ryukyu Islands under the administration of the United States
of America. When the United States defined the geographical area it administered in 1953, it
included the Diaoyu Islands.32
2.8.1

In 1971, the United States returned administrative powers over the region to Japan.
At that time, China protested to the inclusion of the Diaoyu Islands in that region,
asserting that they had reverted to China after the surrender of Japan and legally
could not be given to Japan by the United States.33

2.8.2

However, although the United States did place administrative control of the Diaoyu
Islands in the hands of Japan, it is neutral on the subject of the actual sovereignty
over the islands. A 1971 letter from the United States State Department to the
Senate Foreign Relations Committee stated that:
The United States believes that a return of administrative rights over those islands [Diaoyu
Islands] to Japan . . . can in no way prejudice any underlying claims. The United States
cannot add to the legal rights Japan possessed . . . [nor] diminish the rights of other
claimants.34

2.9

Japan continues to claim sovereignty over the Diaoyu Islands and frequently engages in
provocative activities regarding the islands, prompting many serious diplomatic incidents.
2.9.1

In 1996, a Japanese nationalist group erected a lighthouse on Diaoyu Island.35 In
2000, another nationalist group erected a shrine on Diaoyu Island.36

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Tao Cheng, “The Sino-Japanese Dispute over the Tiao-yu-tai (Senkaku),” 248.
“Diaoyu Dao, an Inherent Territory of China.”
31 Ibid.
32 R. Jade Harry, “A Solution Acceptable to All? A Legal Analysis of the Senkaku-Diaoyu Island Dispute,” Cornell
International Law Journal 46 (2013): 659, accessed 28 August 2014,
www.lawschool.cornell.edu/research/ILJ/upload/Harry-note-final.pdf.
33 “Diaoyu Dao, an Inherent Territory of China.”
34 Mark Manyin, Senkaku (Diaoyu/Diaoyutai) Islands Dispute: U.S. Treaty Obligations (Washington, D.C.: Congressional
Research Service, 2013), 5, accessed 28 August 2014, fas.org/sgp/crs/row/R42761.pdf.
35 Steven Wei Su, “The Territorial Dispute over the Tiaoyu/Senkaku Islands: An Update,” 47.
36 Ibid., 47.
29
30
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2.9.2

In 1996, a Chinese citizen was killed when Japan’s coast guard fought protestors
trying to land on the islands.37 In 2004, seven Chinese activists were detained by
Japan’s coast guard.38

2.9.3

In 2004, a Japanese activist drove a bus into a Chinese consulate over the matter of
the Diaoyu Islands.39

2.9.4

In September 2010, the Japanese government detained a Chinese fisherman who
crashed into Japanese inspection boats near the Diaoyu Islands.40

2.9.5

In September 2012, the Japanese government purported to nationalize three of the
Diaoyu Islands by purchasing them from their previous private Japanese owners.41

Cairo Declaration
2.10 On 1 December 1943, during World War II, the United States, the United Kingdom, and
China issued the Cairo Declaration on behalf of the Allies. The Cairo Declaration specified
that at the end of the war:
. . . all the territories Japan has stolen from the Chinese, such as Manchuria, Formosa [Taiwan],
and the Pescadores, shall be restored to the Republic of China.42
2.11

On 26 July 1945, the same three states issued the Potsdam Declaration, which outlined the
terms on which Japanese surrender would be accepted. The Potsdam Declaration included a
clause incorporating the demands of the Cairo Declaration into the terms of surrender:
The terms of the Cairo Declaration shall be carried out and Japanese sovereignty shall be limited to
the islands of Honshu, Hokkaido, Kyushu, Shikoku and such minor islands as we determine.43

2.12

On 2 September 1945, Japan unconditionally surrendered to the Allies by means of the
Japanese Instrument of Surrender, which fully incorporated the terms of the Potsdam
Declaration:

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Ibid.
Ibid., 47-48.
39 Carlos Ramos-Mrosovsky, “International Law’s Unhelpful Role in the Senkaku Islands,” 921.
40 Chi Manjiao, “The Unhelpfulness of Treaty Law in Solving the Sino-Japan Sovereign Dispute over the Diaoyu
Islands,” University of Pennsylvania Asia Law Review 6 (2011): 164, accessed 28 August 2014,
scholarship.law.upenn.edu/ealr/vol6/iss2/1.
41 Jane Perlez, “China Accuses Japan of Stealing After Purchase of Group of Disputed Islands,” New York Times, 11
September 2012, accessed 28 August 2014, www.nytimes.com/2012/09/12/world/asia/china-accuses-japan-of-stealingdisputed-islands.html.
42 “Cairo Conference,” Taiwan Documents Project, 1 December 1943, accessed 28 August 2014,
www.taiwandocuments.org/cairo.htm.
43 “Potsdam (Berlin) Conference,” Taiwan Documents Project, 2 August 1945, accessed 28 August 2014,
www.taiwandocuments.org/potsdam.htm.
37
38
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We, acting by command of and in behalf of [Japan] . . . hereby accept the provisions set forth in the
declaration issued . . . on 26 July 1945 at Potsdam . . . [by] the Allied Powers.44
Maps
2.13

Ample cartographical evidence exists as evidence for China’s sovereignty over the Diaoyu
Islands.

2.14

The Japanese scholar Hayashi Shihei’s book of maps from the 18th century shows the
Ryukyu Islands in yellow but the Diaoyu Islands in red, indicating that they were then
considered Chinese territory.45

2.15

In an official government map from China’s Hubei Province published in 1862, the Diaoyu
Islands are labeled under that name, instead of under their Japanese name like Japanese
territories included in the map.46

Continental Shelf
2.16 The Diaoyu Islands are separated from Japan’s Ryukyu Islands by the deep undersea of the
Okinawa Trough.47
2.17

Historically, the Okinawa Trough was referred to in Chinese as the Hei Shui Gou (Black
Water Trench), and was considered the boundary of China’s seas and consequently the
dividing line between the Chinese islands and the Ryukyu Islands.48

2.18

The Okinawa Trough is about 1000 kilometers long and 150 kilometers wide, and reaches
depths of over 2,300 meters.49 In contrast, on average, the depth of the East China Sea is
about 370 meters.50
2.18.1 Additionally, “the geological characteristics of the Okinawa Trough basin are
distinctly different from those of the adjacent East China Sea shelf.”51

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
44 “First Instrument of Surrender,” Taiwan Documents Project, 2 September 1945, accessed 28 August 2014,
www.taiwandocuments.org/surrender01.htm.
45 Han-yi Shaw, “The Diaoyutai/Senkaku Islands Dispute: Its History and an Analysis of the Ownership Claims of the
P.R.C., R.O.C., and Japan,” Occasional Papers/Reprints Series in Contemporary Asian Studies 23, No. 3 (1999): 53, accessed 28
August 2014, digitalcommons.law.umaryland.edu/mscas/vol1999/iss3/1; Tao Cheng, “The Sino-Japanese Dispute over
the Tiao-yu-tai (Senkaku) Islands,” 256.
46 Han-yi Shaw, “The Diaoyutai/Senkaku Islands Dispute: Its History and an Analysis of the Ownership Claims of the
P.R.C., R.O.C., and Japan,” 55.
47 Zhongqi Pan, “Sino-Japanese Dispute over the Diaoyu/Senkaku Islands: The Pending Controversy from the Chinese
Perspective,” 84; Carlos Ramos-Mrosovsky, “International Law’s Unhelpful Role in the Senkaku Islands,” 913.
48 “Diaoyu Dao, an Inherent Territory of China.”
49 “The Diaoyu Islands,” Embassy of the People’s Republic of China in Australia, 17 September 2012, accessed 28 August 2014,
au.china-embassy.org/eng/xw/t970149.htm; “Continental Shelf – Submission to the Commission by China,”
Commission on the Limits of the Continental Shelf, last modified 27 December 2013,
www.un.org/Depts/los/clcs_new/submissions_files/submission_chn_63_2012.htm.
50 Jianjun Gao, “The Okinawa Trough Issue in the Continental Shelf Delimitation Disputes within the East China Sea,”
Chinese Journal of International Law 9, No. 1 (2010): 145, accessed 28 August 2014,
chinesejil.oxfordjournals.org/content/9/1/143.full.pdf.
51 Ibid.
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2.19

Consequently, in December 2012, China made submissions to the Convention on the Limits
of the Continental Shelf in accordance with Article 76, paragraph 8, of the United Nations
Convention on the Law of the Sea, which demonstrates that:
The Okinawa Trough is the natural termination of the continental shelf of ECS [the East China
Sea].52

Law of Territorial Acquisition
2.20 Terra nullius refers to territory that does not belong to any state, of which very little now
remains in the world.
2.21

There are five main methods of territorial acquisition that have historically been recognized
under international law: accretion, conquest, cession, discovery-occupation (or “discovery
and occupation”), and prescription.53

2.22

Accretion is the automatic acquisition of new territory by a state as a result of natural
geological processes, such as the expansion or formation of volcanic islands or, debatably, by
the shifting of a border river’s course.54

2.23

Conquest is the acquisition of some or all of another state’s territory after its defeat in war.55
However, conquest is no longer generally considered to be a valid method of territorial
acquisition, as made clear in Article 2 of the UN Charter:
All Members shall refrain in their international relations from the threat or use of force against the
territorial integrity . . . of any state . . .

2.24

Cession is the voluntary transfer of territory from one state to another, such as the historical
sales of Alaska and Louisiana to the United States of America.56 The line between conquest
and cession is often murky, as an apparently voluntary treaty of cession can have an implicit
or explicit threat of force lurking behind it.57

2.25

Discovery-occupation is the primary method for establishing sovereignty over terra nullius (as
accretion is rare, and generally automatic). Mere discovery of such unclaimed territory is not
considered sufficient grounds for a permanent claim, but rather must be followed by
“effective occupation” of the territory.58

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
“Continental Shelf – Submission to the Commission by China.”
R. Jade Harry, “A Solution Acceptable to All? A Legal Analysis of the Senkaku-Diaoyu Island Dispute,” 666.
54 Ibid., 666-669.
55 Ibid.
56 Ibid.
57 Ibid.; Carlos Ramos-Mrosovsky, “International Law’s Unhelpful Role in the Senkaku Islands,” 915.
58 Ibid., 913-915; R. Jade Harry, “A Solution Acceptable to All? A Legal Analysis of the Senkaku-Diaoyu Island Dispute,”
666-669.
52
53
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2.25.1 Effective occupation requires “the actual exercise of sovereign authority” by the
claimant government on its discovered territory.59 In the seminal Island of Palmas Case
of 1928, the Arbitrator clarified the relationship between discovery and effective
occupation:
The title of discovery . . . would . . . exist only as an inchoate [“begun, but still in the
process of forming”] title. . . . An inchoate title of discovery must be completed within
a reasonable period of time by effective occupation.60
2.26

Prescription is the acquisition of a valid claim to territory simply by a prolonged period of
possession without protest from other states, and can apply to territory that may have
originally been unlawfully taken from another state.61 The concept is similar to rights granted
to squatters under some national laws. However, the application of prescription to
international law is controversial, and there is very little precedent that makes clear what
qualifies, on the one hand, as adequate protest to defeat a claim by prescription, and on the
other hand, as an adequate period of time to support such a claim.62
2.26.1 Acquisitive prescription refers to the acquisition of a claim over territory that another
state claims to have previously owned, and that state’s corresponding forfeiture of its
claim, by that state’s tacit acquiescence for a prolonged period of time.
2.26.2 Immemorial prescription refers, rather than to the acquisition of a claim, instead to
the complete legitimization of an already existent yet possibly dubious claim that
stretches far back into history by virtue of no other state contesting that claim for a
prolonged period of time.

Intertemporal Law
2.27 The doctrine of intertemporal law affects the interpretation of international law in light of its
evolution over time around the world. In essence, intertemporal law is the idea that in
disputes under international law that reach far back into history, historical conceptions of
international law should be considered.63
2.28

The modern theory of intertemporal law stems from arbitrator Max Huber’s treatment of it
in the Island of Palmas Case:
. . . a juridical fact must be appreciated in the light of the law contemporary with it, and not of the
law in force at the time when a dispute in regard to it arises or falls to be settled.64

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Carlos Ramos-Mrosovsky, “International Law’s Unhelpful Role in the Senkaku Islands,” 914.
Island of Palmas (or Miangas) (United States v. The Netherlands), The Hague: Permanent Court of Arbitration, 4 April 1928,
accessed 28 August 2014, www.pca-cpa.org/showfile.asp?fil_id=168.
61 R. Jade Harry, “A Solution Acceptable to All?” 666-669.
62 Ibid., 668-669.
63 T.O. Elias, “The Doctrine of Intertemporal Law,” American Journal of International Law Vol. 74, No. 2 (1980): 285-307,
accessed 28 August 2014, www.jstor.org/stable/2201503?seq=1.
64 Island of Palmas (or Miangas) (United States v. the Netherlands).
59
60
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2.29

The doctrine of intertemporal law is “of general applicability to customary international
law,” and, as in the Island of Palmas Case mentioned above, of especial relevance to territorial
disputes.65 In 1975, the influential Institut de Droit international (Institute of International Law),
whose members are prominent international law judges, scholars, and lawyers, issued a
resolution supporting the general applicability of the doctrine in questions of international
law.66

Chapter III: Statement of Law
China’s Original Title
3.1
The Diaoyu Islands have been the sovereign territory of China for centuries, under the legal
theory of immemorial prescription (see § 2.26.2). The foregoing historical (see § 2.4) and
cartographical (see §§ 2.13 - 2.15) evidence supports this ancient claim. The claim is
additionally supported by geographical and geological evidence that shows the Diaoyu
Islands to a natural extension of Chinese territory, as an appurtenance to the island of
Taiwan (see § 3.4.1).
3.2

China possesses an equally strong historical claim to the Diaoyu Islands under the theory of
discovery-occupation (see § 2.25), demonstrating both animus occupandi and effective
occupation through the foregoing historical evidence (see § 2.4). Although the Diaoyu
Islands were uninhabited, China’s usage thereof in the centuries prior to their annexation by
Japan in 1895 (see §§ 2.5 - 2.6) certainly qualifies as effective occupation when considered
through the lens of intertemporal law (see §§ 2.27 - 2.29), both for cultural and practical
reasons.
3.2.1

Prior to the 20th century, the Western conception of sovereignty was quite alien to
Chinese thought. Rather, China saw itself as the civilized center of the world, with its
Emperor as the “ruler of All Under Heaven,” surrounded by a community of
tributary states.67 Consequently, China cannot historically have been expected to
strictly conform to modern Western conceptions of how to establish sovereignty on
nearby islands, given that it was unaware that said sovereignty could be in
contention.

3.2.2

Given that the islands are very small and desolate, and that China’s effective
occupation occurred in the pre-industrial age, China’s limited usage of the islands
(e.g. as navigational waypoints by court officials and as part of a coastal defense
system) in fact represented the fullest use of the islands possible at that time.68

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
T.O. Elias, “The Doctrine of Intertemporal Law,” 285.
“The Intertemporal Problem in Public International Law,” Institute of International Law, 1975, accessed 28 August 2014,
www.idi-iil.org/idiE/resolutionsE/1975_wies_01_en.pdf.
67 June Teufel Dreyer, “China’s Views of Sovereignty and Methods of Access Control,” International Assessment and
Strategy Center, 27 February 2008, accessed 28 August 2014, www.strategycenter.net/research/pubID.183/pub_detail.asp;
Tao Cheng, “The Sino-Japanese Dispute over the Tiao-yu-tai (Senkaku) Islands and the Law of Territorial Acquisition,”
253.
68 Ibid., 259.
65
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3.2.3

There is ample precedent for considering the requirements for China’s effective
occupation of the Diaoyu Islands through the lens of intertemporal law. As the
Arbitrator stated in the Island of Palmas Case:
Manifestations of territorial sovereignty assume, it is true, different forms, according to
conditions of time and place . . . [They] differ according as inhabited or uninhabited
regions are involved, or regions enclosed within territories in which sovereignty is
incontestably displayed or again regions accessible from, for instance, the high seas.69

3.2.4

The Diaoyu Islands’ status as uninhabited especially lightens China’s burden for
demonstrating effective occupation. Although it is the actual exercise of government
authority over a territory that international tribunals have usually found most
probative, an uninhabited territory provides little opportunity for governmental
functions, and consequently the threshold required should be lower.70 In the
Clipperton Island Case, the Arbitrator reasoned similarly:
In ordinary cases this [effective occupation] only takes place when the state establishes
in the territory itself an organization capable of making its laws respected . . . however . . .
There may be cases where it is unnecessary to have recourse to this method. Thus, if a
territory, by virtue of the fact that it was completely uninhabited, is, from the first moment
when the occupying state makes its appearance there, at the absolute and undisputed
disposition of that state, from that moment the taking of possession must be considered as
accomplished, and the occupation is thereby completed.71

Plain Invalidity of Japan’s Claim
3.3
Consequently, the Diaoyu Islands were unquestionably not terra nullius in 1895, but rather
territory of China. Therefore, the claim that Japan peacefully acquired the Diaoyu Islands by
discovery-occupation in January 1895 (see § 2.6) plainly fails ab initio (“from the beginning”),
because discovery-occupation operates strictly on terra nullius.72
3.3.1

3.4

Additionally, the secrecy with which Japan conducted its purported annexation of
1895 (see § 2.6.3), along with passages from government letters and documents of
the time (see § 2.7), point to the Japanese government’s awareness that the Diaoyu
Islands were not terra nullius, or at least were claimed by China, which further
completely undermines the Japanese claim.

Rather, the Diaoyu Islands were ceded to Japan by the Treaty of Shimonoseki, as:
islands appertaining or belonging to [Taiwan].73
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Island of Palmas (or Miangas) (United States v. The Netherlands).
Steven Wei Su, “The Territorial Dispute over the Tiaoyu/Senkaku Islands: An Update,” 51.
71 Clipperton Islands (Mexico v. France), 28 January 1931, accessed 28 August 2014,
www.ilsa.org/jessup/jessup10/basicmats/clipperton.pdf.
72 “The Republic of China’s Sovereignty Claims over the Diaoyutai Islands,” Ministry of Foreign Affairs of the Republic of
China (Taiwan), accessed 28 August 2014, www.mofa.gov.tw/en/cp.aspx?n=38CD1D3C91067AEC.
73 “Treaty of Shimonoseki.”
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3.5

3.4.1

The foregoing historical and geological evidence show clearly that the Diaoyu Islands
have longtime been considered appurtenant to the nearby major island of Taiwan,
and were so considered at the signing of the Treaty of Shimonoseki.

3.4.2

The Treaty of Shimonoseki was forced upon China by Japan as a result ofthe latter’s
superior military might (see § 2.5). As a result, the validity of the cessions therein is
suspect due to the general prohibition against territorial acquisition by conquest (see
§ 2.23).

Therefore, the Diaoyu Islands were required to be returned by Japan to China as a result of
Japan’s acceptance of the Cairo Declaration through the Potsdam Declaration (see §§ 2.10 2.12), which mandated that:
the territories Japan has stolen from the Chinese . . . [including Taiwan,] shall be restored to the
Republic of China.74

Chapter IV: Submissions
4.1
For the reasons set out in the foregoing Memorial, the People’s Republic of China submits
the following before the International Court of Justice:
May it please the Court,
(a) to adjudge and declare that China held original title to the Diaoyu Islands by
either or both of immemorial prescription or discovery-occupation,
(b) to adjudge and declare Japan’s claim of peaceful acquisition of the Diaoyu
Islands in January 1895 to be wholly invalid,
(c) to adjudge and declare that any claim to the Diaoyu Islands acquired by
Japan during or as a result of the 1894-1895 war between Japan and China
reverted to China pursuant to the implementation of the Cairo Declaration
of 1943,
And, in light of the foregoing decisions,
(d) to adjudge and declare the Diaoyu Islands to be the undisputed sovereign
territory of the People’s Republic of China,
(e) to adjudge and declare the State of Japan’s purported ownership of,
administration of, and military and other activities in the territory of, the
Diaoyu Islands to be illegal under international law.
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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COUNTER-MEMORIAL OF JAPAN
Chapter I: Introduction
1.1
The State of Japan, in a letter to the Registrar of the International Court of Justice of 15 July
2014, formally consented, pursuant to Article 38 (5) of the Rules of the Court, to the Court’s
exclusive jurisdiction to adjudicate the matter specified in the application submitted to the
Court by the People’s Republic of China on 1 July 2014.
1.2

This Counter-Memorial is filed pursuant to Article 45 (2) of the Rules of Court of the
International Court of Justice and in response to the aforementioned application of the
People’s Republic of China.

1.3

In this Counter-Memorial:
1.3.1

The State of Japan, including the period from 1868 to 1947 when it was titled the
Empire of Japan, will hereinafter be referred to as Japan.

1.3.2

The People’s Republic of China will hereinafter be referred to as China.

1.3.3

The International Court of Justice will hereinafter be referred to as the Court.

1.3.4

The Senkaku Islands (
) will be referred to by that name, notwithstanding the
Chinese appellation “Diaoyu Islands.”

1.4

In this Memorial, Japan will refute all of China’s claims of sovereignty over the Senkaku
Islands, and demonstrate conclusively that the islands have consistently been under Japanese
sovereignty since their annexation in 1895.

1.5

In its application to the Court of 1 July 2014, China proposed to found the Court’s
jurisdiction over this case on Japan’s consent. Japan did consent, by a letter of 15 July 2015,
and renews its consent to the Court’s exclusive jurisdiction to issue a binding judgment on
the matter of the Senkaku Islands.

1.6

Pursuant to Article 49 (2) of the Rules of the Court, in addition to this introductory chapter,
this Counter-Memorial is divided into the following sections:
1.6.1

Chapter Two comprises a statement of relevant facts in the form of comments on
the corresponding section of China’s Memorial submitted to the Court.

1.6.2

Chapter Three comprises an additional statement of relevant facts.

1.6.3

Chapter Four comprises a statement of law, in which Japan will demonstrate its
sovereignty over the Senkaku Islands.

1.6.4

Chapter Five formally sets forth the submissions of Japan to the Court.
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Chapter II: Comments on the Chinese Memorial’s Statement of Facts
2.1
With a few exceptions (addressed in this Chapter II), Japan does not contend that China’s
assertions in the Statement of Facts chapter of its Memorial submitted to the Court are
factually misstated.
2.2

However, while China presents many facts as if to seemingly support its claim to the
Senkaku Islands, they do not amount to sufficient evidence under the relevant concepts of
international law. In this Counter-Memorial, Japan will demonstrate this by a further
elucidation of the precedents under international law in its Additional Facts (Chapter III)
and Statement of Law (Chapter IV).

2.3

Additionally, several of the facts presented by China paint a misleading picture of the case in
the absence of certain related facts or context relevant to the case that China fails to include.
Japan will provide these related facts and context in the remainder of this Chapter II.

Japanese Inhabitation of the Senkaku Islands
2.4
In § 2.1 of its Counter-Memorial, China notes that the Senkaku Islands are not inhabited.
This is currently true and has been true for the majority of history. Indeed, the Senkaku
Islands are often referred to as largely uninhabitable.75
2.5

However, in the early 20th century until World War II, a Japanese entrepreneur spearheaded
the development and use of several of the Senkaku Islands.
2.5.1

In September 1896, a year after Japan first peacefully annexed the Senkaku
Islands (see § 3.2), Koga Tatsushiro was entrusted with the use of four of the
islands to develop them for marine-related industries, such as fish and bird
processing and canning.76

2.5.2

After Mr. Koga’s death in 1918, his family continued to use the islands. In fact,
in 1932, the Koga family acquired private title over the islands, which had
previously been state-owned and leased to the family.77

2.5.3

However, during World War II, the islands were completely evacuated and have
not since been inhabited.78

2.5.4

During the period of the Senkaku Islands’ development, the Koga family built
“houses, reservoirs, docks, and bridges” on the islands in order to “improve the
living and working conditions.”79

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
75 Han-yi Shaw, “The Diaoyutai/Senkaku Islands Dispute: Its History and an Analysis of the Ownership Claims of the
P.R.C., R.O.C., and Japan,” 10; Zhongqi Pan, “Sino-Japanese Dispute over the Diaoyu/Senkaku Islands: The Pending
Controversy from the Chinese Perspective,” 72.
76 Han-yi Shaw, “The Diaoyutai/Senkaku Islands Dispute,” 30-31.
77 Ibid., 31.
78 John J. Tkacik, “Japanese Fishing Workers Lived on ‘Uninhabitable’ Diaoyus,” South China Morning Post, 19 November
2010, accessed 28 August 2014, www.scmp.com/article/730902/japanese-fishing-workers-lived-uninhabitable-diaoyus.
79 Ibid.; Han-yi Shaw, “The Diaoyutai/Senkaku Islands Dispute,” 31.
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2.5.5

Records from Japan’s Okinawa Prefecture’s government indicate that almost 250
people lived on the main island, Uotsuri, by the early 1940s.80

Proximity to Other Japanese Islands
2.6
In §§ 2.2 - 2.3 of its Memorial, China discusses the relative geographical location of the
Senkaku Islands, describing their distance from the Japanese mainland, the Chinese
mainland, Okinawa Island, and Taiwan.
2.7

However, China fails to note that the Senkaku Islands are only about 85 to 90 nautical miles
away from Ishigaki, the major city of the Yaeyama Islands, which are undisputed Japanese
territory.81 The Yaeyama Islands have a population of over 50,000.
2.7.1

The Senkaku Islands are about ten nautical miles nearer to the Yaeyama Islands
than to Taiwan.82

Undersea Geology
2.8
In its Memorial, China extensively refers to the Senkaku Islands as being situated “on
China’s continental shelf,” as delimited by the Okinawa Trench. However, this is far from
universally agreed upon.
2.9

Japan has consistently made clear its view that the Okinawa Trough is simply “a casual
indent” in a continuous continental shelf shared between Japan and China in the East China
Sea.83 Therefore, the Senkaku Islands’ position in relation to undersea features is not relevant
to this case.

2.10

In maritime boundary adjudication, the natural prolongation of continental shelves is only
one of several considerations, and often not one of the most important.84 In its 1982
judgment on the continental shelf dispute between Tunisia and Libya, the Court wrote that it
had looked for and failed to find undersea features that
constitute[d] an indisputable indication of the limits of two separate continental shelves, or two
separate natural prolongations.85
The Okinawa Trough can hardly be taken to represent an “indisputable indication” of such a
separation between two continental shelves.

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
John J. Tkacik, “Japanese Fishing Workers Lived on ‘Uninhabitable’ Diaoyus.”
“Senkaku Islands Information,” Ministry of Foreign Affairs of Japan, accessed 28 August 2014,
www.mofa.go.jp/a_o/c_m1/senkaku/page1we_000009.html.
82 Ryan M. Scoville, “A Defense of Japanese Sovereignty Over the Senkaku/Diaoyu Islands,” Marquette University Law
School, June 2013, accessed 28 August 2014, papers.ssrn.com/sol3/papers.cfm?abstract_id=2285190, 4.
83 Jianjun Gao, “The Okinawa Trough Issue,” 146.
84 Ibid., 161-168.
85 Continental Shelf (Tunisia/Libyan Arab Jamahiriya), The Hague: International Court of Justice, 24 February 1982, www.icjcij.org/docket/files/63/6267.pdf.
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Forged Documents
2.11 In § 2.4.4 of its Memorial, China references a supposed 1983 official edict of the Chinese
Empress Dowager granting the islands to a Chinese citizen. However, many scholars
acknowledge the edict, which is not even formatted in the usual manner of Chinese edicts of
the time, as a likely forgery.86
Circumstances of Japan’s Annexation of Senkaku Islands
2.12 In §§ 2.6.3 and 2.7.1 of its Memorial, China alleges that the lack of public comment by Japan
regarding its 1895 annexation of the Senkaku Islands suggests ill-intent. Rather, it was
common practice at the time for Cabinet decisions not to be generally publicized.87
2.13

Maps
2.14

In § 2.7.3 of its Memorial, China claims that a letter from the Japanese Foreign Minister to
the Interior Minister implies that they thought the Senkaku Islands were Chinese territory
prior to the Japanese annexation. Rather, the letter should be interpreted as simply caution
on behalf of the Foreign Minister and a desire to thoroughly verify that the islands were terra
nullius.88
In §§ 2.13 - 2.15 of its Memorial, China presents two historical maps as evidence for its
claim. However, there are also many maps that recognize Japanese sovereignty over the
Senkaku Islands.

2.15

There are several maps from Japan from the decades immediately prior to the Senkaku
Islands’ annexation that already show the islands to be considered part of the Japanese
Empire.89

2.16

Furthermore, maps from China from 1933 through to 1970 – significantly more recent and
therefore more relevant to this case – including maps in Chinese school textbooks, indicate
the Senkaku Islands to be Japanese territory.90

Chapter III: Additional Facts
Japan’s Annexation of the Senkaku Islands
3.1
In the decade prior to 1895, after requests from Okinawa residents to use the Senkaku
Islands, the Japanese government made extensive surveys of the islands in order to carefully
ensure they were uninhabited and not controlled by any other state.91
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Hiromichi Moteki, “The Senkaku Islands Constitute an Intrinsic Part of Japan,” Society for the Dissemination of Historical
Fact, 2010, accessed 28 August 2014, www.sdh-fact.com/CL02_1/79_S4.pdf, 20; Han-yi Shaw, “The Diaoyutai/Senkaku
Islands Dispute,” 61-62.
87 “Senkaku Islands Q&A,” Ministry of Foreign Affairs of Japan, accessed 28 August 2014, www.mofa.go.jp/region/asiapaci/senkaku/qa_1010.html.
88 Ibid.
89 Hiromichi Moteki, “The Senkaku Islands Constitute an Intrinsic Part of Japan,” 6.
90 Shinya Murase, “The Senkaku Islands and International Law.” Center for Strategic and International Studies: Japan Chair
Platform, 22 May 2013, accessed 28 August 2014, csis.org/publication/japan-chair-platform-senkaku-islands-andinternational-law.
91 “Senkaku Islands Q&A.”
86
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3.2

On 14 January 1895, a Cabinet decision was issued to formally annex the Senkaku Islands
and set up territorial markers there.92

3.3

In addition to supporting the Koga family’s industrial activities (see § 2.5), Japanese
authorities of Okinawa Prefecture made a number of official actions regarding the Senkaku
Islands.
3.3.1

The islands were surveyed and mapped in detail for the first time by Japanese
authorities in 1901.93

3.3.2

In 1919, 1940, and 1945, shipwrecked sailors were rescued from the islands by
Japanese authorities.94

China’s Acknowledgement of Japanese Sovereignty
3.4
In a letter of thanks issued by the Chinese consul in Nagasaki for the rescue of Chinese
fishermen (see § 3.3.2), the Senkaku Islands are explicitly referred to as part of the Japanese
Empire.95 The consul was a high-ranking Chinese government official, and the letter was a
formal document issued under an official seal.96
3.5

In January 1953, the People’s Daily, an official newspaper of the Chinese government,
included an article about the Ryukyu Islands under American occupation.97 The article’s
introductory paragraph listed the island groups of the Ryukyu Islands, which are undisputed
Japanese territory, and explicitly included the Senkaku Islands.98

3.6

Most importantly, China did not protest the peaceful Japanese annexation of the Senkaku
Islands in 1895.99 Nor did China take the opportunity of its victory in World War II to assert
a claim over the islands.100 China first protested over 70 years after the annexation, notably
after the discovery of potential nearby oil reserves.101

Judicial Precedent – Effective Occupation
3.7
Under the principle of establishing territorial sovereignty through discovery-occupation,
states must consistently demonstrate “effective occupation” in order to maintain a valid title.
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Ibid.
Han-yi Shaw, “The Diaoyutai/Senkaku Islands Dispute,” 32.
94 Ibid., 32-33.
95 Tao Cheng, “The Sino-Japanese Dispute over the Tiao-yu-tai (Senkaku),” 247.
96 Han-yi Shaw, “The Diaoyutai/Senkaku Islands Dispute,” 32-33.
97 Hiromichi Moteki, “The Senkaku Islands Constitute an Intrinsic Part of Japan,” 37-39.
98 Ibid., 38.
99 Richard Stubbs, “Strengthening the Efficacy of Acquisitive Prescription in International Law: Implications for the
Senkaku-Diaoyu Islands Dispute,” Brigham Young University Prelaw Review 28 (2014), accessed 28 August 2014,
ojs.lib.byu.edu/spc/index.php/PrelawReview/article/download/34167/32005, 62.
100 Ibid., 62.
101 Ibid., 62.
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As noted in China’s Memorial, effective occupation requires the “actual exercise of sovereign
authority.”102
3.8

In the Legal Status of Eastern Greenland case, the Permanent Court of International Justice
accepted a relatively low level of sovereign authority as constituting Denmark’s effective
control: “entering into [treaties] . . . that implied a Danish power to govern the territory;
granting exclusive rights for trading, hunting, mining . . .”103
3.8.1

While China’s actions do not even meet these standards, Japan’s exceed it (see
§ 4.1.3).

Chapter IV: Statement of Law
4.1
In the year 1895, Japan validly acquired the Senkaku Islands as terra nullius by a peaceful
annexation (see § 3.2).

4.2

4.1.1

Although China now claims that it held sovereignty over the Senkaku Islands in
1895, it presents only the most tenuous of historical connections to the islands as
evidence for this claim.

4.1.2

International law precedent requires that a state consistently establish effective
occupation in order to maintain title to a territory (see § 3.7).

4.1.3

As none of China’s proposed foundations for its claim to the Senkaku Islands even
approach the relatively low standard used in the Legal Status of Eastern Greenland case
(see § 3.8), any inchoate title China may have had to the islands by virtue of
discovery was lost by its failure to effectively occupy them.

4.1.4

As a result, in 1895, the Senkaku Islands were terra nullius.

After its initial acquisition of the Senkaku Islands, Japan exercised sufficient effective
occupation to secure a lasting valid title to the islands under the principle of discoveryoccupation.
4.2.1

The Court recently provided a list of examples of state actions constituting effective
occupation in Nicaragua v. Colombia (2012):
in particular, but not limited to, legislative acts or acts of administrative control, acts
relating to the application and enforcement of criminal and civil law, acts regulating
immigration, acts regulating fishing and other economic activities, naval patrols as well as
search and rescue operations.104
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Carlos Ramos-Mrosovsky, “International Law’s Unhelpful Role in the Senkaku Islands,” 914.
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104 Territorial and Maritime Dispute (Nicaragua v. Colombia), The Hague: International Court of Justice, 19 November 2012,
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4.2.2

Many of Japan’s actions in regards to the Senkaku Islands fit within the framework
of Nicaragua v. Colombia, including its regulation of Mr. Koga’s settlement and
economic activities on the islands (see § 2.5) and its search and rescue operations
(see § 3.3.2).

Chapter V: Submissions
5.1
For the reasons set out in the foregoing Memorial, the State of Japan submits the following
before the International Court of Justice:
May it please the Court,
(a) to adjudge and declare that the Senkaku Islands were acquired by the State
of Japan in 1895 as terra nullius,
(b) to adjudge and declare that the State of Japan has maintained its valid claim
to the Senkaku Island under the principle of discovery-occupation by the
consistent exercise of effective occupation,
And, in light of the foregoing decisions,
(c) to adjudge and declare the Senkaku Islands to be the undisputed sovereign
territory of the State of Japan.
!
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TOPIC B: THE STATUS OF GIBRALTAR
CHAPTER I: INTRODUCTION
On 11 December 2013, the United Nations General Assembly, at its 68th session, adopted resolution
68/94 requesting an advisory opinion from the International Court of Justice on the matter of
Gibraltar. This dossier, prepared pursuant to Article 65 (2) of the Statute of the Court, contains
documents and other materials designed to shed light on the advisory opinion solicited from the
Court. In addition to this introductory chapter, the dossier is divided into the following sections:
Chapter II reproduces a letter submitted by the Secretary-General of the United Nations to
the President of the International Court of Justice notifying the Court of a request by the
General Assembly for an advisory opinion from the Court.
Chapter III comprises a certified true copy of General Assembly resolution 68/94, which
formally requests the advisory opinion from the Court.
Chapter IV is intended as a comprehensive summary of the facts relevant to the matter of
Gibraltar.
Chapter V is intended to guide the Court as to the major legal questions raised by the matter
of Gibraltar.

CHAPTER II: REQUEST FOR ADVISORY OPINION
The Secretary-General of the United Nations to the President of the International Court of Justice:
Sir,
I have the honor to inform you that the General Assembly of the United Nations, at its 65th meeting
held on 11 December 2013, adopted resolution 68/94 entitled “Request for an advisory opinion of
the International Court of Justice on the legal status of Gibraltar.”
In this resolution, the General Assembly decided, in accordance with Article 96 (a) of the Charter of
the United Nations, to request that the International Court of Justice render an advisory opinion on
the following questions:
I. To what extent do the respective sovereignty claims of the United Kingdom and Spain
to
a. Gibraltar proper,
b. the isthmus connecting Gibraltar proper to the Spanish mainland, and
c. the waters surrounding Gibraltar
have merit?
II. How does the right to self-determination apply to the people of Gibraltar, especially
considering that:
a. Spain claims that its right to territorial integrity grants it a claim to Gibraltar,
b. the Treaty of Utrecht endows Spain with certain residual rights in the event
of Gibraltar’s “alienation” from the United Kingdom?
III. What conditions and/or principles should govern and/or guide the process leading to a
final legal and political settlement over Gibraltar?
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I have the honor further to inform you that a certified true copy of resolution 68/94 is enclosed. In
addition, pursuant to Article 65 (2) of the Statute of the Court, the Secretariat has begun to prepare a
dossier of relevant information for submission to the Court. The dossier will be transmitted to the
Court prior to the start of formal deliberations.
Please accept, Mr. President, the assurances of my highest consideration,
Ban Ki-moon

CHAPTER III: GENERAL ASSEMBLY RESOLUTION 68/94
Resolution adopted by the General Assembly 68/94. Request for an Advisory Opinion of the
International Court of Justice on the Legal Status of Gibraltar.
The General Assembly,
1. Reaffirming the right of peoples to self-determination as enshrined in the Charter of the
United Nations,
2. Further reaffirming the incompatibility with the Charter of the United Nations of attempts
to disrupt the national unity or territorial integrity of countries,
3. Recalling its resolutions 1514 (XV) of 14 December 1960 and 1541 (XV) of 15 December
1960 relating to self-determination and decolonization,
4. Further recalling its several resolutions and decisions entitled Question of Gibraltar since its
20th session, and especially its resolutions 2353 (XXII) of 19 December 1967 and 2429
(XXIII) of 18 December 1968,
5. Having examined the chapter of the report of the Special Committee on the Situation with
regard to the Implementation of the Declaration on the Granting of Independence to
Colonial Countries and Peoples for 2013 relating to Gibraltar,
6. Aware that the legal dispute between Spain and the United Kingdom regarding their
respective sovereignty rights over Gibraltar has complicated the process of the removal of
Gibraltar from the United Nations list of Non-Self-Governing Territories,
7. Noting the proposal, recommended by the Special Committee, of the Government of
Gibraltar for the General Assembly to request an advisory opinion from the International
Court of Justice on the legal status of Gibraltar,
8. Decides, in accordance with Article 96 (a) of the Charter of the United Nations, to request
the International Court of Justice, pursuant to Article 65 (2) of the Statute of the Court, to
render an advisory opinion on the following questions:
A. To what extent do the respective sovereignty claims of the United Kingdom and
Spain to
i. Gibraltar proper,
ii. the isthmus connecting Gibraltar proper to the Spanish mainland, and
iii. the waters surrounding Gibraltar
have merit?
B. How does the right to self-determination apply to the people of Gibraltar, especially
considering that:
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i. Spain claims that its right to territorial integrity grants it a claim to Gibraltar,
ii. the Treaty of Utrecht endows Spain with certain residual rights in the event
of Gibraltar’s “alienation” from the United Kingdom?
C. What conditions and/or principles should govern and/or guide the process leading to
a final legal and political settlement over Gibraltar?

CHAPTER IV: FACTS OF THE CASE
Geography
4.1
Gibraltar is a small peninsula on the southwestern coast of Spain, taking up in its entirety
only about two to three square miles.105 The territory is dominated by the famous Rock of
Gibraltar, which towers about 420 meters over the waters that surround it.106
4.2

Gibraltar sits at the north end of the narrow strait that allows passage between the Atlantic
Ocean and the Mediterranean Sea, which has historically lent the territory immense strategic
importance.107 The Moroccan coast lies only about twenty miles across the Strait.108

4.3

To the west, a bay separates Gibraltar from the major Spanish port city of Algeciras by only
five miles.109 The bay is known as the Bay of Gibraltar or the Bay of Algeciras, and opens
into the Strait detailed in § 4.2.

4.4

To the east, Gibraltar’s coast opens directly into the Mediterranean Sea.

4.5

A narrow isthmus, about half a mile at its widest point and about one mile long, connects
Gibraltar to the Spanish mainland.110
4.5.1

The Gibraltar-Spain border/frontier fence bisects the isthmus, and the Spanish town
of La Línea lies just barely beyond it.

4.5.2

A single road travels the isthmus to link Gibraltar with La Línea, and in fact crosses
directly through the sole runway of Gibraltar International Airport, which runs the
entire width of the isthmus plus an additional strip of land reclaimed from the Bay
mentioned in § 4.3.111
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2014, undocs.org/A/AC.109/2014/12, 3; Peter Gold, Gibraltar: British or Spanish? (London: Routledge, 2004),1.
106 Ibid.
107 Jacob Lundborg, “Spain, Gibraltar, and Territorial Waters: A New Background for an Old Conflict,” Minnesota Journal
of International Law 23 (April 2014), accessed 29 August 2014, 183.
108 A/AC.109/2014/12, 3; Gold, Gibraltar: British or Spanish?, www.minnjil.org/wpcontent/uploads/2014/04/Lundborg-Article.pdf, 1.
109 Ibid., 1-3.
110 Ibid., 1-3.
111 Gold, Gibraltar: British or Spanish?, 12.
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4.6

More than 95% of the population of Gibraltar resides in the main urban area, which is
nestled in the relatively flatter area between the Rock and Gibraltar’s west coast.112 This
natural harbor has been supplemented with reclaimed land from the ocean. As of 2012, the
total population was about 30,000, which makes Gibraltar the second-most densely
populated area in the European Union.113

Dispute Between Spain and United Kingdom
4.7
Gibraltar is the subject of a longtime territorial dispute between Spain and the United
Kingdom.
4.7.1

As a result of the Treaty of Utrecht, Gibraltar has been controlled by the United
Kingdom since the early eighteenth century.

4.7.2

However, Spain has longtime claimed that Gibraltar is rightfully Spanish territory,
primarily under the principle of territorial integrity.114

4.7.3

Spain especially disputes that the United Kingdom has any claim whatsoever to the
isthmus discussed in § 4.5 or to any territorial waters around Gibraltar.

History of the Dispute
4.8
Spain captured Gibraltar from the Moors in 1642, during the Christian Reconquista of the
Iberian Peninsula.115
4.9

In the early eighteenth century, an alliance of several European states fought against France
and Spain in the War of the Spanish Succession.116 During the war, a joint expedition of the
British and Dutch navies landed in southern Spain and seized the town of Gibraltar.117

4.10

The Treaty of Utrecht, signed on 13 July 1713, brought an end to the hostilities between
Spain and the United Kingdom.118 The Treaty’s Article X ceded control over Gibraltar to the
victorious United Kingdom. However, the unclear wording of Article X has led to a dispute
over the exact nature of the cession.

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Government of Gibraltar, Census of Gibraltar 2001, accessed 29 August 2014,
www.gibraltar.gov.gi/images/stories/PDF/statistics/Census/census_of_gibraltar_2001.pdf
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4.11

Right after the Treaty of Utrecht was signed, the “overwhelming majority” of the people
then living in Gibraltar (about 4000-5000) left for Spanish territory.119 Perhaps due to
Gibraltar’s enviable location, the current population is composed of immigrants (and their
descendants, over the centuries) from a very wide variety of places: “Britons, Andalusians,
Genoese, Maltese, Moroccans, Portuguese, Minorcans, Sephardic Jews from North Africa,
and more recently by migrants from the Indian sub-continent.”120

4.12

During the decades immediately following the Treaty of Utrecht, it was not at all clear that
Gibraltar would remain a British territory for long.
4.12.1 Minorca, another territory ceded to Britain in the Treaty of Utrecht, was returned to
Spain in 1783.121
4.12.2 In just the fifteen years following the signing of the Treaty of Utrecht, the United
Kingdom apparently considered returning Gibraltar to Spain in negotiations seven
different times, such as in exchange for peace in the 1718-1720 War of the
Quadruple Alliance.122
4.12.3 However, by the time a massive three-year siege of Gibraltar by Spain was defeated
in 1782, the British government had come to consider Gibraltar, as a military
garrison, one of its most valuable territories.123

4.13

The small isthmus discussed in § 4.5 is not explicitly referred to in the Treaty of Utrecht.124
Spain asserts that Britain has no rights whatsoever to the isthmus, and that it is neutral
ground or Spanish territory. Nevertheless, beginning five months after the Treaty of Utrecht,
the British gradually occupied its southern portion.125
4.13.1 Two epidemics of yellow fever in 1814 and 1854 resulted in the construction of huts
for civilians, a barracks, and guard posts on the isthmus.126
4.13.2 In the build-up to World War I, the Britain constructed the frontier/border fence on
the isthmus.127At that point, Spain occupied the remaining northern portion of the
isthmus, previously de facto neutral ground.128
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4.14

After the Spanish Civil War, the authoritarian Generalissimo Francisco Franco took power
in Spain and ruled from 1936 to his death in 1975. During this time, relations between the
United Kingdom and Spain regarding Gibraltar deteriorated significantly.
4.14.1 Generalissimo Franco completely sealed the frontier/border fence on the isthmus,
isolating Gibraltar from its only connection to the mainland.
4.14.2 Franco even cut off Gibraltar’s telephone and telegraph links to Spain.129 This
rendered yelling from one side of the border fence to the other the only quick way
for Gibraltarians to communicate with residents of the mainland, and vice versa.130
4.14.3 Furthermore, as a result of the closure of the frontier/border, both Gibraltar and the
Campo region of Spain suffered economically.131 The town of La Línea (see § 4.5.1)
had always been especially dependent on Gibraltar’s economy, as many of its
residents worked jobs serving Gibraltarian customers (and tourists) or worked at
businesses in Gibraltar itself.132
4.14.4 Furthermore, the above policies of Generalissimo Franco helped lead towards
severely decreased sympathy among the Gibraltarians themselves for Spain’s cause of
recovering the territory.133

4.15

After Spain’s democratization and as it began the process of joining NATO and the
European Union, it and the United Kingdom began the negotiations over the status of
Gibraltar that remain largely unfinished today.
4.15.1 The two countries signed the Lisbon Agreement in 1980, which committed them to
bilateral negotiations over Gibraltar, “in accordance with the relevant United Nations
Resolutions” (see below).134
4.15.2 In 1984 the two states concluded the Brussels Agreement, which dealt with a few
specific issues, most notably reopening the border.135 Subsequent negotiations have
occurred under the framework of the Brussels Agreement, but with little major
progress.136

4.16

Since 1950, when a Legislative Council was formed in Gibraltar to assume many of the
Governor’s powers, the United Kingdom has taken many steps towards devolving power to
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the local government of Gibraltar. Since the late 1970s, this has been accompanied by a
gradual decrease in the British military presence in Gibraltar.137
4.16.1 In 1969, a Gibraltarian Constitution was proclaimed, allowing for substantial selfgovernment.138 In fact, Generalissimo Franco’s measures (see § 4.14) were partially in
response to this.139
4.16.2 Gibraltar received a new Constitution in 2006, with even greater powers of selfgovernment. In its preamble, the United Kingdom codified its policy of requiring
Gibraltarian consent for any retrocession to Spain:
Her Majesty’s Government will never enter into arrangements under which the people of
Gibraltar would pass under the sovereignty of another state against their freely and
expressed democratic wishes.140
4.16.3 In 1967, the United Kingdom actually held a referendum in Gibraltar on the
question of whether Gibraltar should become Spanish, or remain linked with Britain.
Gibraltarians voted for the latter option by 12,138 to 44.141 However, the referendum
was condemned by both Spain and the United Nations as contrary to the principles
that should govern negotiations between Spain and the United Kingdom (see
§ 4.24.2).
Recent Tensions
4.17 Over the past several years, tensions have periodically flared up among the United Kingdom,
Spain, and Gibraltar over several issues, most relating to the waters surrounding Gibraltar.
Maritime issues are exacerbated because Spain and Britain disagree over whether Gibraltar
possesses territorial waters (see §§ 4.25 - 4.30).
4.18

Spanish fishermen regularly ply Gibraltar’s claimed territorial waters, a fact that has
engendered tension for many years. In May 2012, there was a diplomatic incident involving
Gibraltarian police boats (which tried to expel Spanish fishermen using large nets banned in
Gibraltar) and Spanish police boats (protecting the fishermen).142

4.19

In 2013, a Gibraltarian conservation society added a series of concrete blocks to the
Gibraltar Artificial Reef, which was created in the Bay of Algeciras/Gibraltar in 1973 with
the mission of revitalizing marine life.143 However, Spain filed a formal complaint with the
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European Commission alleging that the concrete blocks violated environmental regulations
and restricted Spanish fishermen.144
4.20

Since late 2013, Spain has significantly ramped up inspection for all traffic crossing from
Gibraltar over to mainland Spain, severely affecting wait times.
4.20.1 Although Spain asserts that the changes are to combat smuggling (historically an
issue between Gibraltar and Spain), the United Kingdom’s Foreign Affairs
Committee stated that there was “no doubt that delays . . . at the border . . . are
politically motivated,” as a reprisal for the artificial reef construction and other
incidents.145
4.20.2 A European Commission fact-finding mission was sent to the isthmus, but found no
wrongdoing by Spain.146 However, as the issue continues through July 2014, a second
investigation by the Commission is being launched.147
4.20.3 Additionally, in November 2013, border inspectors mistakenly opened a British
diplomatic bag (inviolable under the Vienna Convention on Diplomatic Relations)
sent from Gibraltar, causing a formal protest by the United Kingdom.148

4.21

In mid-July 2014, a ship of the Spanish navy reportedly ordered two merchant ships heading
to the port of Gibraltar to turn back, in waters that Britain does not consider Spanish. In
response, the United Kingdom formally summoned their Spanish ambassador, which is a
high-level expression of disapproval.149 This is only the most recent of many similar incidents
involving Spanish ships in waters that Britain claims.

Gibraltar as a Non-Self-Governing Territory
4.22 Gibraltar is a British Overseas Territory. This category replaced the British “crown colonies”
in 1983, and denotes territories that are not part of the United Kingdom proper but fully
under British sovereignty. The supreme executive authority in Gibraltar is a Governor,
representing the Queen of the United Kingdom and appointed by the British Parliament.
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
144 “EU Examines Spanish Complaint Over Gibraltar,” GlobalPost, 20 August 2013, accessed 29 August 2014,
www.globalpost.com/dispatch/news/afp/130820/eu-examines-spanish-complaint-over-gibraltar.
145 “Gibraltar Row: UK Must Be ‘More Robust’ with Spain, MPs Say,” BBC News UK, 30 June 2014, accessed 29 August
2014, www.bbc.com/news/uk-28102233.
146 “Commission Reports on the Border Situation in La Línea (Spain) and Gibraltar (UK),” European Commission, 15
November 2013, accessed 29 August 2014, europa.eu/rapid/press-release_IP-13-1086_en.htm.
147 “Gibraltar: European Commission Mission Returns to Review Border Delays,” United Kingdom Foreign &
Commonwealth Office, 2 July 2014, accessed 29 August 2014, www.gov.uk/government/news/gibraltar-europeancommission-mission-returns-to-review-border-delays.
148 Ashifa Kassam, “UK Accuses Spain of Breaching Protocol with Gibraltar Diplomatic Bag Search,” Guardian, 26
November 2013, accessed 29 August 2014, www.theguardian.com/world/2013/nov/26/uk-spain-serious-infringementgibraltar-diplomatic-bag.
149 “Spanish Ambassador Summoned to UK Over Gibraltar Incursion,” BBC News UK, 17 July 2014, accessed 29 August
2014, www.bbc.com/news/uk-28343172.

- 35 -

National High School Model United Nations 2015
ICJ

4.22.1 However, the United Kingdom has taken significant devolutionary steps in regards
to Gibraltar (see § 4.16). The Gibraltarian constitution has empowered a Gibraltarian
legislature and judiciary, and the Gibraltarian government handles most internal
issues.
4.23

Consequently, Gibraltar remains on the United Nations list of Non-Self-Governing
territories. As such, the status of Gibraltar is on the agenda of the Special Committee on
Decolonization. As the territory’s administering power, Britain files annual reports to the
Special Committee.

4.24

The General Assembly has passed several resolutions and decisions entitled “Question of
Gibraltar,” providing guidance for the resolution of the dispute. Two resolutions contain
specific language that has led to significant debate between Spain and Britain.
4.24.1 In Resolution 2231 (XXI), the General Assembly echoed its previous urging for
negotiations between Spain and Britain to continue apace:
[Called upon] the two parties to continue their negotiations, taking into account the
interests of the people of the Territory . . .150
While the United Kingdom has interpreted this as an endorsement of their
consideration for the wishes of the Gibraltarian people (see § 4.16.3 and § 4.24.2),
Spain’s position is that taking into account the Gibraltarians’ “interests” does not
equal following their wishes.
4.24.2 Resolution 2353 (XXII) is often cited by Spain as supporting its claim to Gibraltar.
Quoting from the language of Resolution 1514 (XV), Resolution 2353 (XXII) noted
in a pre-ambulatory clause that
any colonial situation . . . [restricting the] territorial integrity of a country [Spain, in its
own interpretation] is incompatible with the purposes and principles of the Charter . . .
and specifically with paragraph 6 of General Assembly resolution 1514 (XV) . . .151
and declared additionally
the holding of the referendum of 10 September 1967 to be a contravention of the provisions
of General Assembly resolution 2231. . .152
on the grounds that the referendum was unilaterally undertaken by the United
Kingdom, without the consultation with Spain called for by Resolution 2231.153
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Territorial Waters
4.25 For quite some time, the waters surrounding Gibraltar have been the most significant source
of tension (see §§ 4.17 - 4.21). The tensions stem from an essential disagreement between
Spain and the United Kingdom that the Court will need to address: whether or not Gibraltar
is entitled to any territorial waters.
4.26

Most of the world’s oceans are international waters, not subject to claim by or jurisdiction of
any state. But coupled with this principle of freedom of the high seas - one of the oldest
principles of international law – is the right of every state to territorial jurisdiction over a
small area of their coastal waters. By the late 18th century, the limit of these territorial waters
was generally accepted as three nautical miles from shore.154

4.27

In 1994, the highly influential United Nations Convention on the Law of the Sea (UNCLOS)
came into force. This mammoth treaty is a landmark codification of international maritime
law. UNCLOS includes comprehensive rules for the delimitation and use of territorial
waters, the breadth of which the treaty fixed at a maximum of twelve nautical miles.
4.27.1 Article 2 (1) of UNCLOS describes territorial waters (“the territorial sea”) as follows:
The sovereignty of a coastal state extends, beyond its land territory and internal waters
[waters surrounded by the state’s land, such as rivers, lakes, or even bays on
the coast] . . . to an adjacent belt of sea, described as the territorial sea.155
4.27.2 Article 3 sets forward the basic rule for the delineation of territorial waters:
Every State has the right to establish the breadth of its territorial sea up to a limit not
exceeding 12 nautical miles, measured from baselines determined in accordance with this
Convention [which roughly follow the shoreline].156
4.27.3 Article 15 provides the default method for two neighboring states to delimit
potentially-overlapping territorial waters:
Where the coasts of two States are opposite or adjacent to each other, neither State is
entitled, failing agreement between them to the contrary, to extend its territorial sea beyond
the median line [equidistant from the baselines mentioned in § 4.27.2] . . . The
above provision does not apply, however, where it is necessary by reason of historic title or
other special circumstance to delimit the territorial seas of the two States in a way which is
at variance therewith.157
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4.28

According to the United Kingdom, based both on UNCLOS and on older international law
precedent, the territory of Gibraltar includes territorial waters to a limit of three nautical
miles from the peninsula. Britain has asserted this claim since it first acquired Gibraltar,
initially based on the cannon shot rule discussed in § 5.4.2.158
4.28.1 The United Kingdom has not attempted to claim a larger Gibraltarian territorial sea
despite its accession to UNCLOS. In 2006, the position of the British Government
was stated as that a “limit of three nautical miles is sufficient in the case of
Gibraltar.”159
4.28.2 In 1999, the United Kingdom’s Minister for Europe stated that:
British waters extend to a limit of three nautical miles around Gibraltar. The limit is
restricted to [approximately] two nautical miles on the west side, in the Bay of Algeciras,
where a median line exists between British and Spanish waters.160

4.29

On the other hand, Spain has never recognized any British territorial waters arising from
Gibraltar, maintaining that no part of the sea was ceded under the Treaty of Utrecht.161
4.29.1 When Spain ratified UNCLOS, it issued a reservation stating that it did not interpret
the treaty to be granting any maritime jurisdiction to the United Kingdom in regards
to Gibraltar.162
4.29.2 Furthermore, Spain asserts a claim to all the waters surrounding Gibraltar based on
historic title.163 Although UNCLOS does not describe the nature of historic waters, it
does recognize them as an exception in its Article 15 (see § 4.27.3).164

4.30

Article X of the Treaty of Utrecht (see §§ 5.1-5.25.1) does not explicitly refer to the waters
surrounding Gibraltar, either to clarify that they were transferred to the United Kingdom or
remained under full Spanish sovereignty. The two states dispute the rationale behind the
Treaty’s silence on the subject.
4.30.1 According to Spain, the Treaty purposefully did not cede any jurisdiction over the
surrounding waters, but rather specifically only ceded the town and port itself
(consistent with Spain’s position on the isthmus) (see §§ 5.1-5.5). Furthermore,
growing out of Spain’s contention that “propriety” over Gibraltar, in contrast to full
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sovereignty, was granted to the United Kingdom (see § 5.2), Spain asserts that the
lack of full British sovereignty precludes territorial waters.
4.30.2 On the other hand, Britain cites the “doctrine of necessary appurtenance,” an
international law principle that considers coastal waters to naturally and automatically
appertain to their coastal land, as implicitly ceding territorial waters under the Treaty
of Utrecht.165 As the United Kingdom sees it, the Treaty would need to specifically
and explicitly disclaim Gibraltarian sovereignty over its appertaining waters to
discount customary international law and UNCLOS.

CHAPTER IV: MATTERS FOR LEGAL CONSIDERATION
Treaty of Utrecht
5.1
The Court will certainly have to examine Article X of the Treaty of Utrecht, the exact
meaning of which has been a matter of debate since not long after it was originally signed.166
The relevant portions of Article X read as follows:
The Catholic King [of Spain] does hereby . . . yield to the Crown of Great Britain the full and
entire propriety of the town and castle of Gibraltar, together with the port, fortifications, and forts
thereunto belonging, and he gives up the said propriety to be held and enjoyed absolutely with all
manner of right for ever, without any exception or impediment whatsoever.
But that abuses and frauds may be avoided by importing any kind of goods . . . [it is yielded]
without any territorial jurisdiction and without any open communication by land with the country
round about. [. . .]
And in case it shall hereafter seem meet to the Crown of Great Britain to grant, sell, or by any
means to alienate therefrom the propriety of the said town of Gibraltar, it is hereby agreed and
concluded that the preference of having the sale shall always be given to the Crown of Spain before
any others.167
5.2

The first question concerns the significance of the use of the term “propriety,” in the first
sentence of the Article, to refer to the actual cession of Gibraltar. While the United
Kingdom asserts that the word is an 18th century usage that is essentially synonymous with
the modern concept of sovereignty, and that Article X does not make sense without reading
it as ceding full sovereignty over Gibraltar, Spain claims that a “propriety” referred to
something less than sovereignty, akin to mere property rights.168
5.2.1

The relevance of the phrase “without any territorial jurisdiction,” in the second
sentence of Article X, to the meaning of “propriety” is also disputed. On the one
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hand, Spain cites this sentence of the treaty as underscoring its claim that it retained
underlying sovereignty over Gibraltar, with lesser rights being transferred to the
United Kingdom.169 Britain, on the other hand, interprets the sentence as limiting the
area of the cession, indicating that the cession of the Rock conferred no jurisdiction
over the surrounding territory (the Campo region).170
5.2.2

5.3

Spain also points to the final sentence of the Article, which places a limitation on the
United Kingdom’s freedom to dispose of the territory of Gibraltar, as further
underscoring their assertion that full sovereignty rights over the peninsula were not
ceded.

According to Spain, the final sentence of Article X bars the granting of independence to
Gibraltar, as independence would constitute an “alienation” from the British Crown.
Furthermore, Spain argues that the United Kingdom is already in breach of this provision,
on the grounds that the steps towards devolution taken over the last few decades (see § 4.16)
already constitute an unacceptable “alienation” of Gibraltar from Britain.
5.3.1

The Government of Gibraltar has stated that insofar as this sentence of the treaty
might purport to limit Gibraltar’s ability to achieve independence, it has been
rendered invalid due to the primacy of the right of peoples to self-determination (see
below for more on the applicability of self-determination to Gibraltar).171 However,
the United Kingdom’s position is that Gibraltarian independence indeed cannot
occur without Spanish consent.172

The Isthmus
5.4
The Court will further need to examine the matter of sovereignty over the isthmus (see
§ 4.5). As no explicit reference is made to the isthmus in the Treaty of Utrecht, and
additionally citing the “no communication by land” clause of Article X, Spain claims that no
rights over any of the isthmus were ceded to the United Kingdom and that Britain’s
significant expansion onto much of the isthmus is illegal.173 On the other hand, the United
Kingdom claims rights over the portion of the isthmus it has occupied through several
avenues:
5.4.1

According to the United Kingdom, control over its portion of the isthmus has
always been necessary for the defense of Gibraltar proper, and therefore the overall
cession may have implicitly included the isthmus.174 Alternatively, Article X’s
reference to the “fortifications and forts” belonging to Gibraltar may even apply to
the isthmus.175
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5.4.2

British officials have historically also suggested the “cannon shot rule,” an old
principle that apparently granted sovereignty over waters or land within cannon
range from a territory, as a justification for their controlled portion of the isthmus
being included in the cession of Gibraltar.176

5.4.3

Lastly, Britain has asserted that even if it was not originally granted any portion of
the isthmus, it has acquired sovereignty by prescription, which requires a long period
of uninterrupted authority exercised over a territory and other states’ effective
acquiescence.177 While Britain claims that Spain generally did acquiesce to the
former’s occupation of part of the isthmus, Spain maintains that it has continually
protested that occupation since 1713.178

Decolonization and the Right of Self-Determination
5.5
The right of peoples to self-determination is enshrined in the United Nations Charter.
Article 1 (2) states that one of the “Purposes of the United Nations” is:
To develop friendly relations among nations based on respect for the principles of equal rights and the
self-determination of peoples.179
5.6

In 1960, the United Nations General Assembly approved resolution 1514 (XV), the
“Declaration on the Granting of Independence to Colonial Countries and Peoples,” which
proclaimed decolonization as one of the primary purposes of the United Nations:
Immediate steps shall be taken, in . . . Non-Self-Governing Territories . . . to transfer all powers to
the peoples of those territories, without any conditions or reservations, in accordance with their freely
expressed will and desire . . .180
5.6.1

Resolution 1514 (XV) explicitly codifies the nature of the right of peoples to selfdetermination:
All peoples have a right to self-determination; by virtue of that right they freely determine
their political status and freely pursue their economic, social, and cultural development.181

5.6.2

The resolution further links decolonization with the right of countries to territorial
integrity:
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Any attempt aimed at the partial or total disruption of the national unity and the
territorial integrity of a country is incompatible with the purposes and principles of the
Charter of the United Nations.182
5.7

Past case law of the International Court of Justice makes it clear that the right of peoples to
self-determination has evolved to a peremptory norm, one of the most important principles
of international law and universally binding.183 However, case law does not make clear the
exact nature of what constitutes a breach of this right.184

5.8

The Treaty of Utrecht aside, Spain presents an additional claim to sovereignty over Gibraltar
under the framework of decolonization. Spain’s assertion is that Gibraltar is inherently
Spanish, and that the United Kingdom possesses it in violation of Spain’s right to territorial
integrity. The Court will have to examine this assertion.

5.9

5.8.1

If the Court finds that Spain does maintain rights to Gibraltar under the principle of
territorial integrity, the Court will have to further question whether that right takes
precedence over other legal considerations, such as the Treaty of Utrecht and the
right of self-determination of the Gibraltarians.

5.8.2

Spain disputes that Gibraltar’s decolonization relates to a right of self-determination
of the Gibraltarians, rather than to Spain’s right to territorial integrity, on the
grounds that the original population fled after the British conquest (see § 4.11) and
that the modern Gibraltarians came under the auspices of British colonizers.

In contrast to Spain’s position, the Government of Gibraltar asserts that the overriding
principle in the entire question of Gibraltar should be the wishes of the Gibraltarian people.
The Court will have to examine whether and how the right of self-determination does apply
to the Gibraltarian people, and if it can indeed take precedence over obligations under the
Treaty of Utrecht or Spain’s right to territorial integrity

!
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APPENDIX A: JAPAN’S LETTER TO THE COURT OF 15
JULY 2014
Ministry of Foreign Affairs of Japan
To the Registrar of the International Court of Justice:
By your letter of 7 July 2014, you brought to my attention the application of 1 July 2014 submitted
by the People’s Republic of China against the State of Japan. You indicated that the People’s
Republic intends to found the jurisdiction of the Court in this matter on the consent that the State
of Japan may give under Article 38 (5), of the Rules of the Court.
I have the honor to inform you that the State of Japan consents, under the aforementioned Article
38 (5), to the Court’s consideration of the aforementioned application of the People’s Republic of
China, and accepts the exclusive jurisdiction of the Court to rule on the matter therein specified.
Please allow me to bring to the attention of the Court that Japan’s declaration of 9 July 2007
recognizing as compulsory the jurisdiction of the Court, which remains in force, requires a reciprocal
declaration by the opposing state to have been in force for over a year. Consequently, the State of
Japan is under no obligation to accept the jurisdiction of the Court in this matter, and has done so
solely on the basis of the aforementioned Article 38 (5) and strictly in the matter of this case.
Finally, I have the honor to inform you that, pursuant to Article 40 of the Rules of the Court, the
State of Japan designates Mr. Tomohiro Mikanagi, Director of the International Legal Affairs
Division of the Ministry of Foreign Affairs, as the agent of the State of Japan for this case. As an
address for service for the purposes of this case, Japan designates its embassy to the Netherlands at
the Hague.
Please accept, Sir, the assurances of my highest consideration,
Fumio Kishida
Minister of Foreign Affairs
!
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RESEARCH AND PREPARATION QUESTIONS
As mentioned in the Note on Research and Preparation, delegates must answer each of these questions in their position papers.

TOPIC A
1. Should the ICJ take on this case? What areas of the case might be most productive for the
ICJ to focus on – or avoid?
2. Did China’s history with the Diaoyu/Senkaku Islands prior to 1895 grant it a claim to the
islands under immemorial prescription or discovery and occupation?
3. How should the Court consider historical actions in regards to the islands, given that
international law norms have changed over time?
4. How do the Treaty of Shimonoseki, the Cairo and Potsdam Declarations, and the Japanese
surrender treaties affect the status of the Diaoyu/Senkaku Islands?
5. Does Japan have a valid claim to the Diaoyu/Senkaku Islands through discovery and
occupation? Were the islands terra nullius in 1895? Has Japan since met the “effective
occupation” standard?
6. What is the relevance of the geology and geography of the area surrounding the
Diaoyu/Senkaku Islands? Does the relative distance of the islands to other parts of Japan
and China affect the case? Does the Okinawa Trough affect the case?
7. What guidance can the Court seek from past decisions of the International Court of Justice
and other international courts and arbitrators?

TOPIC B
1. Did Article X of the Treaty of Utrecht outright cede sovereignty over Gibraltar to the
United Kingdom? Or rather, is the Treaty’s “propriety” a lesser bundle of rights than
sovereignty over the territory?
2. Does the legal status of the British-controlled portion of the isthmus differ from the rest of
Gibraltar? Has the legal status of the isthmus changed over time?
3. How does the international imperative to decolonize affect the status of Gibraltar? To what
degree is Gibraltar still a colonial territory?
4. Do the Gibraltarians enjoy the right of peoples to self-determination? If so, what does that
entail? Is that right curtailed by the reversionary clause of Article X of the Treaty of Utrecht?
5. Does Spain enjoy the right of territorial integrity in regards to Gibraltar? Does that right take
priority over any right of the Gibraltarians to self-determination?
6. Is the United Kingdom, through Gibraltar, entitled to any territorial waters under the Treaty
of Utrecht? Is it entitled to territorial waters under another source of international law, such
as the United Nations Convention on the Law of the Sea? Are any of Spain’s, the United
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Kingdom’s, or Gibraltar’s maritime activities in violation of international law as a result of
impinging on one of the other’s territorial waters?
7. To what degree are the United Kingdom, Spain, and Gibraltarians in compliance with
United Nations General Assembly resolutions on the question of Gibraltar, as well as with
other international obligations to negotiate and decolonize?
8. What matters pertaining to Gibraltar fall outside the competence of the Court, and must be
resolved politically and diplomatically? Can the Court provide any stipulations, conditions, or
guidance for future negotiations in accordance with international law?
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IMPORTANT DOCUMENTS
TOPIC A
Clipperton Islands Case (Mexico v. France). 28 January 1931. Accessed 28 August 2014,
www.ilsa.org/jessup/jessup10/basicmats/clipperton.pdf.
The Clipperton Islands case was an early, influential arbitration of the sovereignty over a small group of islands. The
parties were Mexico and France, and the King of Italy acted as arbitrator. Particularly important precedent for the
Diaoyu/Senkaku Islands dispute is the Arbitrator’s treatment of the range of “effective occupation.”
“Diaoyu Dao, an Inherent Territory of China.” State Council Information Office. September 2012.
Accessed 28 August 2014, www.gov.cn/english/official/2012-09/25/content_2232763.htm.
This white paper was published by the Chinese government in 2012, intended to publically and comprehensively lay
out their position on the dispute.
Island of Palmas (or Miangas) (United States v. The Netherlands). The Hague: Permanent Court of
Arbitration. 4 April 1928. Accessed 28 August 2014, www.pcacpa.org/showfile.asp?fil_id=168.
The seminal arbitration case of an island territorial dispute, and critically important precedent for this topic. Especially
important is that the Island of Palmas case raises questions of intertemporal law similarly to this dispute.
“Senkaku Islands.” Ministry of Foreign Affairs of Japan.
Accessed 28 August 2014, www.mofa.go.jp/region/asia-paci/senkaku/index.html.
The Japanese government maintains this set of webpages to act as a comprehensive overview of their position on the
dispute.
“Treaty of Shimonoseki.” Taiwan Documents Project. 8 May 1895. Accessed 28 August 2014,
www.taiwandocuments.org/shimonoseki01.htm.
Full text of the original peace treaty between China and Japan that ended the First Sino-Japanese War. The two
states disagree on whether the Treaty implicitly included the cession of the Diaoyu/Senkaku Islands.

TOPIC B
A/AC.109/2014/12. “Gibraltar: Working Paper Prepared by the Secretariat.” 4 March 2014.
Accessed 29 August 2014. undocs.org/A/AC.109/2014/12.
An extensive introductory report on Gibraltar, prepared for the United Nations Special Committee
on Decolonization.
A/RES/1514. “Declaration on the Granting of Independence to Colonial Countries and Peoples.”
14 December 1960. Accessed 29 August 2014. undocs.org/A/RES/1514.
The original United Nations resolution on decolonization and self-determination. Gibraltar’s claim to selfdetermination is founded on Resolution 1514.
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A/RES/2231(XXI). “Question of Gibraltar.” 20 December 1966. Accessed 29 August 2014.
undocs.org/A/RES/2331(XXI).
General Assembly resolution on Gibraltar that called for negotiations between Spain and the United Kingdom.
A/RES/2353(XXII). “Question of Gibraltar.” 19 December 1967. Accessed 29 August 2014.
undocs.org/A/RES/2353(XXII).
General Assembly resolution on Gibraltar that Spain cites as prioritizing the principle of territorial integrity (which
Spain argues requires Gibraltar’s reversion to Spain) over the principles of self-determination and decolonization.
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